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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agricul- 
ture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statues, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statues concerned are the Agricultural Market- 
ing Agreement Act of 19387 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 71 
et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S, 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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In re LAMERS Dairy, INC. and JEROME FISCHER, d/b/a UTSCHIG 
DarryY. AMA Docket No. M 30-2. Decided March 9, 1977. 


Review proceeding—Sec, 8c (15)(A)—record evi- 
dence—Order No 30—challenges to provisions of — 
—Eqgualization pool—objections to—Record evi- 
dence—application of order provisions are in 
accordance with law—Dismissal. 


Where the record evidence supports the Secretary’s actions in promulgating 
the Order provisions challenged by the petitioners herein, and the peti- 
tioners contentions are found to be without merit with respect thereto, the 
relief requested by petitioners is denied and the petition is dismissed. 


Dorothea A. Baker, Administrative Law Judge. 
Richard T. O’Neil, Milwaukee, WI, for petitioners. 
Edward M, Silverstein, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer by petitioners from an 
initial decision filed under the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601 et seq.), by Administrative 
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Law Judge Dorothea A. Baker on September 27, 1976 denying the 
relief requested by petitioners. Judge Baker held that the chal- 
lenged provisions of Federal Milk Order No. 30 regulating the han- 
dling of milk in the Chicago Regional marketing area (7 CFR Part 
1030) are constitutional and are supported by substantial evidence 
in the relevant promulgation hearing records upon which the Sec- 
retary acted in promulgating the challenged Order provisions. 
Final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated to 
the Judicial Officer (88 F.R. 10795; 42 F.R. 4895). 


On appeal, petitioners’ primary contention is that the market- 
wide pool established under the Federal Milk Order is uncontitu- 
tional because it takes petitioners’ property without just compen- 
sation. Petitioners further contend that the Class I price under the 
Order is too high, which facilitates the unconstitionual taking of 
petitioners’ money, and the pool plant qualification standards un- 
der the Order are too low, which also facilitates the unconstitu- 
tional taking of petitioners’ money. Petitioners also contend that 
the Judicial Officer erred in his ruling filed November 4, 1975, on 
questions certified by Judge Baker as to the admissibility of evi- 
dence. In that ruling, it was held that the validity of the Order pro- 
visions must be determined, from an evidentiary standpoint, on 
visions must be determinted, from an evidentiary standpoint, on 
the basis of the promulgation hearing records upon which the Sec- 
retary issued the challenged Order provisions rather than on the 
basis of de novo evidence adduced at the present review proceed- 
ing. 


FINDINGS OF FACT 


1. Petitioner Lamers Dairy, Inc., is a Wisconsin corporation en- 
gaged principally in the business of bottling fluid milk for distri- 
bution and sale to retail customers in and around the Appleton, 
Wisconsin, metropolitian area. Said petitioner has its place of 
business at 114 South John Street, Kimberly, Wisconsin 53146, 
and receives its raw milk supply directly from dairy farmer pro- 
ducers. Richard J. Lamers is the president and chief executive of- 
ficer of said petitioner. All of said petitioner’s sales are within the 
State of Wisconsin. 

1 The office of Judicial Officer is a career position established pursuant to the Act of April 


4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No, 2 of 19538 (5 U.S.C, 1970 ed., 
Appendix, p. 550). 
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2. Petitioner Jerome Fischer, d/b/a Utschig Dairy, is an indi- 
vidual engaged principally in the business of bottling fluid milk 
for distribution and sale to retail customers in and around the Ap- 
pleton, Wisconsin, metropolitan area. Said petitioner has his place 
of business at 2003 North Meade Street, Appleton, Wisconsin 
54919, and receives his raw milk supply directly from dairy farmer 
producers. All of said petitioner’s sales are within the State of 
Wisconsin. 


3. Since July 1, 1968, petitioners have been determined to be 
handlers under Order No. 30 by the Federal Milk Market Admin- 
istrator of the Order, who is the agent for the Secretary and 
charged with the administration of the Order. Petitioners had 
been regulated handlers pursuant to the provisions of Order No. 
45 (Northeast Wisconsin) prior to July 1, 1968. 


4, Petitioners are in competition with cooperative associations of 
milk producers and other independent handlers for their supply of 
Grade A raw milk from dairy farmers and in selling at retail and 
wholesale bottled fluid milk and milk products within the vicinity 
of Appleton, Wisconsin. 


5. Asaresult of public hearings held upon a proposed Order, and 
on proposed amendments thereto, regulating the handling of milk 
in the Chicago Regional marketing area, the Secretary of Agri- 
culture found that all milk and milk products as defined in the 
Order are in the current of interstate commerce or directly bur- 
den, obstruct, or affect interstate commerce in milk or its pro- 
ducts. 


CONCLUSIONS 


I. Burden of Proof 


This is a review proceeding instituted under § 8c(15) (A) of the 
Act by two handlers subject to Federal Milk Order No. 30. It is 
well settled that the burden of proof in such proceedings rests with 
the petitioners. Petitioners have the burden of proving that the 
challenged Order provisions and the obligations imposed upon 
them are “not in accordance with law” (7 U.S.C. 608¢c(15) (A) ). 
See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 (C.A.3), 
certiorari denied, 394 U.S. 929; Boonville Farms Cooperative, Inc. 
v. Freeman, 358 F2d 681, 682 (C.A. 2); United States v. Mills, 
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315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 832, 
375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D. N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 
209, 217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari 
denied, 329 U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 
67, 70 (E.D. Pa.), affirmed, 149 F.2d 860, 862-863 (C.A. 3). 


The inquiry here does not encompass questions of policy, desir- 
ability, or the evaluation of the effectiveness of economic and mar- 
keting regulations issued pursuant to the Act. See In re Independ- 
ent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 Agriculture Decisions 1209, 1220 (1957), affirmed, 
Southern Dist. Miss., January 5, 1959. See, also, Pacific States Co. 
v. White, 296 U.S. 176, 182. 


The responsibility for selecting the means of achieving the stat- 
utory policy and the relationship between the remedy selected and 
such policy are peculiarly matters of administrative competence. 
American Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Ag- 
riculture v. Central Roig Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbi- 
trary, his action is presumed to be valid. Benson v. Schofield, 236 
F.2d 719, 722 (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. 
Franke, 297 F.2d 17, 25-26 (C.A. 4). Mere assertions of illegality 
are not sufficient to have an Order provision or administrative de- 
cision declared illegal. In re College Club Dairy, Inc., 15 Agricul- 
ture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official 
acts of public officers and, “in the absence of clear evidence to the 
contrary, courts presume that they have properly discharged their 
official duties.”” United States v. Chemical Foundation, 272 US. 1, 
14-15. Accord: Reines v. Woods, 192 F.2d 88, 85 (Emerg. C.A.) ; 

‘National Labor Relations Board v. Bibb Mfg. Co., 188 F.2d 825, 
827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 518 (C.A. 5) ; Passa- 
dena Research Laboratories v. United States, 169 F.2d 375, 381 
(C.A. 9), certiorari denied, 335 U.S. 853, Laughlin v. Cummings, 

105 F.2d 71, 73 (C.A. D.C.). Specifically, administrative Orders 

and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock 

Royal Co-op., 307 U.S. 538, 567-568 (a case under the Act involved 
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herein) ; Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Paci- 
fie States Co. v. White, 296 U.S. 179, 185-186. 


II. The Establishment of a Market-Wide Pool, with a “Pro- 
ducer-Settlement Fund,” in the Order is Constiutional 


Fifty-two of the 56 Federal Milk Orders in effect on January 1, 
1976, provide for a market-wide pool, with a Producer-Settlement 
Fund, under which all producers delivering milk to all handlers re- 
ceive uniform prices for their milk.? Four of the 56 Orders provide 
for an individual handler pool, under which all producers deliver- 
ing milk to the same handler receive uniform prices for their milk. 
The Act expressly authorizes market-wide pools (7 U.S.C. 608¢ (5) 
(A) (ii) ; 7 U.S.C. 608¢(5)(C)), and individual handler pools 
(7 U.S.C. 608¢(5) (B) (i)). The procedure under a market-wide 
pool is generally as follows (Grant v. Benson, 229 F.2d 765, 767 
(C.A.D.C.), certiorari denied, 350 U.S. 1015): . 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding 
the results. The values for all handlers are then combined 
into one total. That amount is decreased or increased by 
several substractions or additions. ***The result is di- 
vided by the total quantity of milk that is priced under 
the regulatory program. The figure thus obtained is the 
basic or uniform price which must be paid to producers 
for their milk. Each handler whose own total use value 
of milk for a particular delivery period, i.e., a calendar 
month, is greater than his total payments at the uniform 
price is required to pay the difference into an equaliza- 
tion or producer-settlement fund. Each handler whose 
own total use value of milk is less than his total payments 
to producers at the uniform price is entitled to withdraw 
the amount of the difference from the equalization or 
producer-settlement fund. Thus a composite or uni- 
form price is effectuated by means of the equalization or 
producer-settlement fund. 


The constitutionality of a market-wide pool was settled in 


2 Summary of Major Provisions in Federal Milk Marketing Orders, January 1, 1976 (Dairy 


Division, AMS, USDA), Table 12, pp. 46-47. 
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held: 


3 Accord: H.P, Hood & Sons v. United States, 307 U.S. 588, 595; Crull v. Wickard, 187 F.2d 
406, 409 (C.A. 6); United States v. Mills, 315 F.2d 828, 888 (C.A. 4), certiorari denied, 874 
U.S, 882, 375 U.S, 819 


B. Equalization Pool.—In order to equalize the prices 
received by producers, handlers are required to clear 
their purchases through the producer settlement fund. 
Payments into and withdrawals from this fund depend 
upon the “value” of the milk received which is fixed by 
the Order at different prices governed by the use made 
by the handler of the purchased milk and upon whether 
his obligations to producers are greater or less than the 
uniform price due the producers under the scheme. 
The result of the use of the device of an equalization pool 
is that each producer, dealing with a proprietary handler, 
gets a uniform or weighted average price for his milk, 
with differentials for quality, location or other usual 
market variations, irrespective of the manner of its use. 
The Act, § 8c(5) (B) (ii) and (C) and the Order, Articles 
IV, VI and VII, authorize such an adjustment. 


The defendants’ objection to the equalization pool 
**is to the alleged deprivation of liberty and property 
accomplished by the pooling requirement in taking away 
from the defendants their right to acquire milk from 
their patrons at the minimum class price, according to 
its use, and forcing the handlers to pay their surplus, 
over the uniform price, to the equalization pool instead 
of to their patrons. This argument assumes the validity 
of price regulation, as such, but denies the constiution- 
ality of the pooling arrangement because handlers are not 
at liberty to pay the producer in accordance with the 
use of the producer’s milk but must distribute the sur- 
plus to others whose milk was resold less advantageously. 
It is urged that to carry this principle of contribution to 
its logical conclusion would mean that the wages of the 
employed should be shared with the unemployed; the 
highly paid, with the underpaid; and the receipts of 
the able, the fortunate and the diligent, with the incom- 
petent, the unlucky and the drone. 
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No such exaggerated equalization of wealth and oppor- 
tunity is proposed. The pool is only a device reasonably 
adapted to allow regulation of the interstate market upon 
terms which minimize the results of the restrictions. 
It is ancillary to the price regulation designed, as is the 
price provision, to foster, protect and encourage inter- 
state commerce by smoothing out the difficulties of the 
surplus and cut-throat competition which burdened this 
marketing. In Mulford v. Smith, we made it clear that 
volume of commodity movement might be controlled or 
discouraged, As the Congress would have, clearly, the 
right to permit only limited amounts of milk to move in 
interstate commerce, we are of the opinion it might per- 
mit the movement on terms of pool settlement here pro- 
vided. 


Common funds for equalizing risks are not unknown 
and have not been considered violative of due process. 
The pooling principle was upheld in workmen’s compen- 
sation, bank deposit insurance, and distribution of bene- 
fits in the Transportation Act. 


The defendants rely particularly upon Thompson v. 
Consolidated Gas Utilities Corp., and Railroad Retire- 
ment Board v. Alton R. Co. In the Thompson case, the 
Texas Railroad Commission ordered proration of gas 
production in the Panhandle. It was assumed that prora- 
tion to prevent waste and protect correlative rights in a 
pool was valid but it was held that the proration order 
in issue was for none of these purposes. It was for the 
“sole purpose ... to compel those[with market outlets] 
... to purchase gas from potential producers” who have 
no market. This was not deemed to be reasonably related 
to the conservation of gas or the protection of cor- 
relative rights. In the Retirement Board case, the pool- 
ing principle was involved but was found to be invalid 
because the burdens on the roads were not equalized with 
the benefits. Entry on service was made at different age 
levels for different roads. Employees seventy or older 
were required to retire. Some roads had none. Solvent 
and insolvent roads were liable alike. All carriers were 


treated as a single employer. It was these provisions, - 
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deemed unequal, which led to the conclusion that the 
manner of pooling of funds denied due process. In this 
case, the pooling has differentials to cover the variations 
of quality and location. [Footnotes omitted; emphasis 
supplied. | 


Petitioners contend that the economic conditions relating to 
milk production and marketing are not the same today as they 
were in 1939 when the Rock Royal case sustained the constitution- 
ality of market-wide pooling under the Act. However, petitioners 
cite no evidence in support of their argument from the promul- 
gation hearing records upon which the Order and its amendments 
are based. As shown below, the validity of the Order must be 
tested, from an evidentiary standpoint, solely on the basis of the 
evidence adduced at the promulgation hearings. 


Moreover, petitioners’ complaint in this respect is that under 
today’s marketing conditions, the Order results in inequities be- 
tween handlers. But it is settled that the fact that a particular reg- 
ulation “may demonstrably be disadvantageous to certain areas 
or persons” is not enough to constitute a violation of the due pro- 
cess clause. Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 605, 617-619. See, also, American Trucking Ass’ns v 
United States, 344 U.S. 298, 322, fn. 20; Bowles v. Willingham, 
321 U.S. 508, 518; Wickard v. Filburn, 317 U.S. 111, 129-131; 
Hegeman Farms Coop. v. Baldwin, 293 U.S. 163, 170-173; Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 311-312, 319-320 (C.A. 3), 
certiorari denied, 394 U.S. 929; United States v. Mills, 315 F.2d 
828,838 (C.A. 4), certiorari denied, 374 U.S. 832 U.S. 819; Wawa 
Dairy Farms, Inc. v. Wickard, 149 F.2d 860, 863-864 (C.A. 3). 


III. The Validity of the Challenged Order Provisions 
Must Be Tested, from An Evidentiary Standpoint, 
Solely on the Basis of the Evidence Adduced at the 
Promulgation Hearings. Cooperatives Properly Play 
a Leading Role in, and Properly Derive Benefits, 
a Leading Role in, and Properly Derive Benefits 
from, the Marketing Order Program. 


Petitioners contend that under today’s marketing conditions, the 
market-wide pool results in taking petitioners’ property without 
just compensation. Petitioners contend particularly that the Class 
I price under the Order is too high and that the pool plant quali- 
fication standards under the Order are too low, which facilitates 
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the taking of petitioners’ money. Petitioners further contend that 
the cooperatives exercise the real control and authority over Fed- 
eral Milk Order No. 30, rather than the Secretary, and that the 
Order gives competing cooperatives an economic advantage over 
petitioners. Specifically, petitioners allege in their Amended Peti- 
tion, pp. 2-7, the following facts: 


(d) Under said orders, the minimum prices for raw 
milk are generally established according to a dual pricing 
system; raw milk which is used in manufacturing milk 
products (called “Class II milk” under the orders) is 
priced at a certain price per hundredweight (“ewt.’’) and 
raw milk processed and bottled as fluid milk (called 
“Class I milk’) is priced at a higher price than Class II 
milk, which price is composed of the Class II price plus 
an established differential. 


(e) By virtue of the Act and the general regulations 
for milk marketing orders issued by the Secretary (7 
CFR, Part 900), any proposed original order and any 
proposed order as amended, before becoming effective 
must be approved by vote of at least two-thirds (2/3) 
of the dairy farmer producers whose raw milk is to be 
regulated by said order, or order as amended. In the 
event that said approval is not received, the Secretary 
may not generally issue the order and regulate the raw 
milk which would be affected. 


(f) The aforesaid general regulations provide that 
milk marketing cooperatives may vote on proposed or- 
ders and orders as amended on behalf of the dairy farmer 
producers who are members of such cooperatives. 


* * * * 


(i) A small number of cooperatives, all members of 
the same common marketing agency, Central Milk Sales 
Agency, (“CMSA”) control well in excess of two-thirds 
of the votes on Order No. 30 because of their dairy far- 
mer producer membership. The identity of said coopera- 
tive members of CMSA is as follows * * *: 

Associated Milk Producers, Inc. (“AMP”) 


*” * * * 


On information and belief, AMPI alone controls in excess 
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of two-thirds of the producer votes on Order No. 30 
through its right to vote on behalf of its member-pro- 
ducers supplying the Chicago Regional Marketing Area, 
pursuant to the terms of 7 U.S.C. §601 and following. 


(j) On information and belief, the above-listed 
CMSA cooperatives, acting principally throgh CMSA, 
propose and have proposed amendments and other chan- 
ges to Order No. 30 on a regular basis, which amend- 
ments and other changes are, as a matter of course, 
adopted by the Secretary or his agents and then approved 
by these cooperatives voting on behalf of their member 
producers. 


(k) These same CMSA cooperatives operate numer- 
ous milk manufacturing and fluid milk processing plants 
throughout the state of Wisconsin, which plants are qual- 
ified as supply plants and distributing plants respective- 
ly on Order No. 30. * * * The CMSA cooperatives com- 
pete with petitioners in obtaining an adequate Grade A 
raw milk supply from producers and in selling at retail 
and wholesale, bottled fluid milk and milk products with- 
in, and within the vicinity of, the Appleton, Wisconsin 
metropolitan area.*** 


(1) The CMSA cooperatives have proposed and ap- 
proved many amendments and changes to Order No. 30 
which are favorable to themselves and injurious to peti- 
tioners in competition with them for an adequate Grade 
A raw milk supply and for wholesale and retail sales of 
bottled fluid milk and milk products in, and in the vicin- 
ity of the Appleton, Wisconsin metropolitan area, which 
amendments and changes are as follows: 


(1) Amendments and changes to Order No. 30 
which, since 1968, have continuously provided for 
unreasonably high Class I differentials and which 
have substantially exceeded the extra costs of sup- 
plying Class I milk to the Chicago Regional Market- 
ing Area. 


(2) Amendments and changes to Order No. 30 
providing for unreasonably low supply plant and 
unit pooling plant qualification standards under Sec- 
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tion 1030.7 and its predecessors, which unreasonably 
low qualification standards frustrate the main ob- 
jectives of the Act, to aid in bringing about orderly 
marketing in place of the chaotic conditions which 
existed prior to regulations, and to insure consumers 
an adequate supply of high-quality milk. 


The effect of the aforesaid amendments and changes is to 
force petitioners and other small handlers with consist- 
ently high Class I utilization requirements to subsidize: 
in substantial part the businesses of their CMSA cooper- 
ative competitors, hindering petitioners in their ability 
to compete with CMSA cooperatives in obtaining an 
adequate Grade A raw milk supply and in selling at re- 
tail and wholesale bottled fluid milk and milk products; 
while at the same time, enhancing the ability of said 
CMSA cooperatives to compete with petitioners in said 
activities in the area set forth in subparagraph (k) and 
this subparagraph (1) above. 


Based on the foregoing alleged facts, petitioners contend they 
should be exempt from the Order on the following grounds: 


(1) The possession and exercise of control and 
authority over Order No. 30 by certain cooperatives con- 
stitutes unlawful delegation of power by the Secretary 
and his agents to private groups and corporations, which 
delegation of power is arbitrary, capricious, unreason- 
able, and an abuse of administrative discretion, and 
which violates Article I of the Constitution of the United 
States of America as unlawful delegation of legislative 
power. 


(2) By reason of the fact that Petitioners are re- 
quired by Order No. 30 to pay into the Producer Settle- 
ment Fund and other funds _ established under the 
Order, substantial amounts of money which Petitioners’ 
have earned in their businesses, such requirement vio- 
lates the Fifth Amendment of the Constitution of the 
United States of America in that it takes Petitioners’ 
private property for a public use without just compen- 
sation. 


(8) By reason of the facts alleged in the Petition the 
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possession and exercise of control and authority over 
Order No. 30 violates Section 1 of the Fourteenth Amend- 
ment to the Constitution of the United States of America 
in that it constitutes unlawful class legislation and de- 
prives Petitioners of the equal protection of the laws of 
the United States. 


(4) The determination by the Secretary and the Fed- 
eral Milk Market Administrator of Order No. 30 that 
Petitioners are handlers, violates the provisions of 7 
U.S.C. 608(c)(1) and is an unlawful determination, 
and is arbitrary, capricious, unreasonable, and an abuse 
of administrative discretion. 


(5) The fluid milk and milk products marketed by 
Petitioners are not in interstate commerce and do not 
exert a substantial economic effort on interstate com- 
merce. Accordingly, the Petitioners allege that the pur- 
ported regulation of the Petitioners as handlers under 
Order No. 30 violates Article I, Section 8, of the Consti- 
tution of the United States of America in that it exceeds 
the commerce power of the Congress of the United States 
as said regulation affects Petitioners. 


An oral hearing was conducted in this 8c(15) (A) review pro- 
ceeding on September 4, 1975. At that hearing, petitioners’ docu- 
mentary and testimonial evidence was made an offer of proof (Tr. 
12). The respondent was permitted to have a “continuing objec- 
tion to all of the evidence” offered by petitioner (Tr. 43). In ad- 
dition, respondent made other objections to the offer of proof and 
motions to strike (Tr. 43, 65, 67, 74, 90, 104, 110, 114a, 116, 117, 
123). 


After the oral hearing was recessed, Judge Baker certified to 
the Judicial Officer the question as to the admissibility of the 
evidence offered by petitioners. The Judicial Officer ruled that 
the general testimony by the two petitioners relating to their busi- 
nesses (Tr. 110, line 20 through Tr. 112, line 24; Tr. 114a, line 
23 through Tr. 116, line 13; Tr. 116, lines 19-20) is admissible; 
and that all of the other testimony is inadmissible in this review 
proceeding. Petitioners contend that that ruling was erroneous. 


The evidence proffered by petitioners relates to the wisdom or 
efficacy of the Federal Order provisions. It consists of testimony 
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indicating that the cooperatives persuaded the Secretary to set the 
Class I price for milk too high, thereby putting the petitioners at 
a competitive disadvantage compared to the cooperatives. The 
proffered evidence indicates that because the Class I price is too 
high, and the pool plant qualification standards are too low, the 
Order does not tend to effectuate the declared purposes of the Act. 
Petitioners’ evidence would show that a sufficient supply of pure 
and wholesome milk would be produced at a lower Class I price, 
and that consumers would be better able to purchase fluid milk 
at a lower price. 


For example, Dr. Roland W. Bartlett, the petitioners’ principal 
witness, testified (Tr. 47-51, 59-60, 80-81) : 


[Tr. 47] A. Okay, okay. Quickly, I would refer to the 
disorderly marketing factors of federal milk orders in 
three or four statements. First, they permitted co-oper- 
atives to use federal milk orders as a foundation for ex- 
acting overorder Class I payments over federal order 
Class I prices. Co-operatives have used threats, intimida- 
tion, and coercion over little co-operatives and little han- 
dlers in carrying out this. 


Secondly, they permitted the use of pool plant provi- 
sions that resulted in milk supplies far in excess of the 
volume needed for an adequate supply as authorized by 
the Act. They have permitted excessive price of Grade A 
milk in federal orders. And this constitutes a national 
scandal by exacting — by — but permitted a volume of 
Grade A milk to be freed from competition. 


And the third point I make in regard to overall, they 
exacted federal order Class I prices far in excess of Min- 
nesota-Wisconsin manufacturing price being necessary 
to get an adequate supply of milk in accordance with the 
Act. 


Combination of overorder payments of co-operatives 
and the excessive federal order Class I prices together 
have [Tr. 48] cost consumers probably at least two cents 
a — resulted in consumers paying at least two cents a 
quart in the Chicago area and throughout the United 
States, more than is necessary to get an adequate supply 
of milk. *** 
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* * * * 


[Tr. 50] Q. Doctor, getting back to the Class I dif- 
ferential that is not considering the overorder premiums 
the the co-operatives are exacting, but strictly with re- 
spect to the Class I differential and strictly with respect 
to Order No. 30, is it your conclusion or your opinion 
that the Class I differential is excessive on Order No. 30? 


A. Yes. 
Q. And what do you base that opinion on, Doctor? 


[Tr. 51] A. It’s based upon my studies of the 
amount that the Class I price necessary over the Min- 
nesota-Wisconsin price to get an adequate supply of milk 
in conformance with the Act. 


Q. And, Doctor, when was this study performed? 


A. This study was presented in 1974, and included the 
data for 1972. 


Q. And did it include the data specifically for the 
Chicago Order No. 30? 


A. Yes. On page six, in the markets with overorder 
payments, Chicago is one of the fifteen markets with 
overorder payments in 1972. And it included the—it in- 
cluded Chicago as one of the 25. 


Q. Isee. Now, just to make certain that the record 
is clear on this point, could you explain what you mean by 
overorder payments? 


A. Yes. Overorder payments are payments exacted 
by co-operatives with the foundation of a federal order 
Class I price in excess of the federal order Classe I price. 


Q. Isee. 


A. And they’ve used threats, intimidation, and coer- 
cion in effectuating these overorder payments. And this 
cion in effectuating these overorder plaments. Aid this 
has been permitted by the Department of Agriculture 
even though, according to the Act, the Secretary of Agri- 
culture is supposed to protect consumers. 


* * * = 
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[Tr. 59] A. * * * Seventy-seven percent of the total 
net receipts in the United States are Grade A. Currently. 
Or 1973. Class I sales amount to 49%. There’s been an in- 
crease in the proportion of the total milk supplies going 
to Grade A because of this excessive Class I price. Fed- 
eral milk orders have been—effectuated disorderly mar- 
keting by taking into the federal order excessive supplies 
of Grade A manufacturing milk. And these excessive sup- 
plies of Grade A manufacturing milk have been the rea- 
son why we have this big increase in unnecessary sur- 
ae: * ¢.* 


Q. Yes. My question was, Doctor,—and to restate it 
again was, doés some of the profit of the manufacturing 
end [Tr. 60] come out of the pooling system? 


A. Yes. It comes out of the pooling system because 
the only reason that a manufacturing plant wants to get 
under the federal order is to get money from the pool. 
And by the federal order including all of this excess milk 
in the pool, the small dealer is helping to pay for the mar- 
ket blend. And he is penalized because of this. He has no 
— the manufacturing plant has income from its opera- 
tions, which the small dealer doesn’t. And this creates an 
unfair competitive advantage against the little dealer. 


Q. And, Doctor, this occurs on Order No. 30 as well 
as other orders? 


A. That’s true. 


Q. Okay. Now, Doctor, is there any effect upon the 
consumer because of the excess supplies of milk on Fed- 
eral Order 30 as well as other orders, and because of the 
excessive Class I differential? 


a. Fee 


* * * + 


[Tr. 80] A. The principal methods used by the As- 
sociated Milk Producers, Incorporated, to bring about 
monopoly Class I [Tr. 81] prices for milk are, first, creat- 
ing a standby pool. Second, using the bargaining power 
of large regional co-operatives, including the federal 
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order, the co-operatives in AMPI, in the Chicago area, to 
get excessive federal order Class I prices, loading the pool, 
taking away needed milk supplies from handlers and 
making threats to do so. Buying out aggressive dealers 
and underpricing in order to get competitors’ accounts. 
Providing a dairy with free rent. Paying off a co-opera- 
tive manager. And among these eight, I would like very 
particularly to refer to one, two, four, and eight, which 
deal with the Chicago area more particularly. 


The petitioners have misconceived the basic nature of a review 
proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 608¢c(15)(A)). An action 
brought pursuant to §8c(15) (A) of the Act is not a trial de novo 
but rather is a proceeding to review the record, on which the chal- 
lenged administrative decision is based, to determine whether the 
administrative decision is based on substantial record evidence. 
Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862 (C.A. 3); Windham Creamery, Inc. 
v. Freeman, 230 F. Supp. 632, 633 (D. N. J.), affirmed, 350 F.2d 
978 (C.A. 3), certiorari denied, 382 U.S. 979. See also, In re College 
Club Dairy, Inc., et al., 15 Agriculture Decisions 367, 371 (1956). 


The petitioners have the right to contend in this proceeding that 
the Class I price under Federal Order No. 30 is too high and that 
the pool plant qualification standards are too low. But the question 
is, upon what record is the determination as to the validity of such 
Order provisions to be made? 


It has been settled for more than 30 years that evidence such 
as that proffered by petitioners in this case is not admissible in a 
review proceeding under § 8c(15) (A) of the Act. In In re Andrew 
W. Leonberg, 32 Agr Dec 768, 792-793 (1973) appeal pending, it 
is stated: . 


It is well established that when the lawfulness of the 
Order itself or a provision thereof is attacked, the Act 
affords no trial de novo by way of the 8c(15) (A) peti- 
tion. The Order must stand or fall upon the basis of the 
evidence before the Secretary adduced during the pro- 
mulgation proceedings, and additional evidence is not rel- 
evant or admissible in the 8c(15) (A) proceeding. “To al- 
low evidence [in the 8c(15) (A) proceeding not presented 








< 
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in the promulgation proceeding] would be to reopen, 
rather than to judge, the promulgation proceeding.” 
United States v. Mills, 315 F.2d 829, 836 (C.A. 4), cer- 
tiorari denied, 374 U.S. 832. Accord: Dairymen’s League 
Cooperative Ass’n v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825; In ve Terrace Park 
Dairy, 12 Agriculture Decisions 1383, 1896-1397 (1953) ; 
Sprague Dairy Co. v. Anderson, 6 Agriculture Decisions 
729 (N.D. Ill.). See, also, Acme Fast Freight, Inc. v. 
United States, 154 F. Supp. 239, 241 (S.D. N.Y.). 


This exclusionary rule is necessary to maintain the in- 
tegrity of the regulatory program. The promulgation of 
an Order or an amendment thereto is formal rulemaking 
subject to section 7 of the Administrative Procedure Act 
(5 U.S.C. § 556), which provides that no rule shall be 
issued except as “supported by and in accordance with 
the reliable, probative, and substantial evidence.” Section 
8c(4) of the Agricultural Marketing Agreement Act. (7 
U.S.C. 608c (4)) requires that in issuing an Order the 
Secretary shall find upon the evidence introduced at the 
promulgation hearing that issuance of the Order will 
tend to effectuate the declared policy of the Act. The ad- 
ministrative process would be seriously disrupted if the 
Secretary based his determination to issue an Order upon 
the evidence before him, while the validity of his de- 
termination was later judged upon different evidence. 
Therefore, any new, relevant evidence bearing upon the 
validity of the Order must be presented first to the Secre- 
tary in his legislative, and not in his judicial capacity. 


Similarly, in In re Cloverleaf Dairy Co., 4 Agriculture Decisions 
627, 632-633 (1945), affirmed sub nom. Sprague Dairy Company 
v. Anderson, 6 Agriculture Decisions 729 (N.D. Ill.), the Judicial 
Officer stated: : 


Petitioners do not claim that Order No. 69 as a whole 
is invalid. They ask that the order be modified to exclude 
certain territory in Will County from the marketing area 
defined or that petitioners be exempted from the oper- 


4 Some of the petitioners’ evidence would have been irrelevant even in a rulemaking proced- 
ing, e.g., evidence relating to other marketing areas. 
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ation of the order, because (1) the handling of milk by 
petitioners is not in the current of interstate commerce 
and does not directly burden, obstruct or affect interstate 
commerce in milk or milk products, and (2) there is no 
need to include Will County under the order and such in- 
clusion is arbitrary because there were no disorderly mar- 
keting conditions, because petitioners had satisfactory 
relationships with producers, and because the markets in 
Will County, such as Joliet, are purely local markets sep- 
arated from Chicago by miles of rural territory. 


Petitioners insist that they are entitled under the act 
to a de novo hearing on their petition, that is, that they 
are entitled, apart from the promulgation hearings, to in- 
troduce and to have considered evidence on the allega- 
tions in their petition. 


The issuance of Order No. 69 was quasi-legislative in 
character. Section 8c of the act requires notice, hearing 
and a finding ,upon the basis of evidence adduced at the 
hearing, that the order and all its terms and provisions 
will tend to effectuate the declared policy of the act. This 
proceeding is one for review and is of a quasi-judicial na- 
ture. Certainly, then, petitioners’ complaints that the in- 
clusion of Will County is arbitrary, contrary to the facts, 
will not effectuate the policy of the act, etc. must be 
evaluated in the light of the record upon which the order 
was promulgated, rather than by means of other and dif- 
ferent evidence produced at a hearing in this proceeding. 
I think the same conclusion ought to apply to petitioners’ 
contentions that the handling of milk in Will County is 
not in the current of interstate commerce and does not 
directly burden, obstruct, or affect interstate commerce 
in milk or milk products. The answer on this point is not 
entirely free from doubt but, in addition to the notice, 
hearings and finding referred to above, the order was ac- 
companied by a finding (sec. 969.0(a) (4) ) that the han- 
dling of all milk in the marketing area defined “is in the 
current of interstate commerce, or directly burdens, ob- 
structs, or affects interstate commerce in milk and its 
products.” I think, then, that the allegations as to absence 
of any interstate commerce grounds for including Will 
County in the marketing area must also be considered 
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upon the basis of the evidence adduced at the promulga- 
tion hearings. 


These conclusions denying petitioners a de novo hear- 
ing do not, as petitioners seem to believe, deprive them of 
a hearing. The decision is that the scope of the hearing is 
restricted to examination and consideration of the evi- 
dence in the promulgation record. 


The Court, in affirming the Judicial Officer’s decision in the 
Cloverleaf Dairy Co. case, just quoted, stated Sprague Dairy 
Company v. Anderson, 6 Agriculture Decisions 729 (N.D. IIl.): 


The validity of a marketing order issued pursuant to 
the Agricultural Marketing Agreement Act of 1937 must 
be adjudged on the basis of the promulgation hearing 
record which precedes the issuance of such an order and 
upon which such an order must be predicated. 


It has consistently been held that evidence which goes to the 
soundness of the Secretary’s decision as to an Order, to whether an 
Order should be amended, to the practicality, efectiveness or de- 
sirability of an Order, or to whether the Order effectuates the de- 
clared policy of the Act, is properly presented to the Secretary 
only in his quasi-legislative capacity, that is, in a quasi-legislative 
hearing being held pusuant to §§ 8c(3) and (4) of the Act, and 
may not properly be presented to the Secretary in his quasi- judi- 
cial capacity in a § 8c (15) (A) review proceeding. See In re Wil- 
liam S. Wright, 2 Agriculture Decisions 327; 2 Agriculture Deci- 
sions 383, 384-385 (1943) ; In re Abbots Dairy, 2 Agriculture Deci- 
sions, 555-556 (1943); Ie re Brucer Dairy, 2 Agriculture Deci- 
sions 661, 662, (1943); 3 Agriculture Decisions 247, 249-250 
(1944) ; In re Roberts Dairy Company, 4 Agriculture Decisions 84, 
89 (1945) ; In re Cloverleaf Dairy Co., et. al., 4 Agriculture Deci- 
sions 627, 632-633 (1945), affirmed sub nom. Sprague Dairy Com- 
pany v. Anderson, 6 Agriculture Decisions 729 (N.D. Ill.) ; In re 
Edward J. Vagim, 17 Agriculture Decisions 167, 168-169 (1958) ; 
In re Cedar Grove Farms, 21 Agriculture Decisions 983, 985 
(1962) ; In re Colonel Norman J. Riebe, 22 Agriculture Decisions 
350, 351 (1963) ; In re Producers Creamery Company of Spring- 
field, 23 Agriculture Decisions 515, 516 (1964) ; In re Arvin Rawl- 
ings and Blair Greaves, 28 Agriculture Decisions 1222, 1223 
(1969) ; In re Diamond State Dairies, Inc., 25 Agriculture Deci- 
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sions 1189, 1192 (1966; In re Tuscan Dairy Farms Inc., et al., 
30 Agriculture Decisions 1135, 1148 (1971), affirmed, Tuscan 
Farms v. Hardin, 31 Agriculture Decisions 1126, 1127-1130 (D. 
N.J. 1972); In re Hawthorn-Mellody, Inc., 30 Agriculture Deci- 
sions 1774, 1791 (1971) ; In re Fitchett Bros., Inc., 33 Agriculture 
Decisions 257, 265 (1974); In re Michaels Dairies, Inc. 33 Agri- 
culture Decisions 1663, 1701, 1727 (1974), affirmed,__F.2d_— 
(No. 75-2023, C.A. D.C., decided December 17, 1976).° 


For the foregoing reasons, the evidence proffered at the Sep- 
tember 4, 1975, hearing, except as indicated above, was properly 
ruled inadmissible® 


Since petitioners do not contend that substantial evidence in the 
rulemaking hearings does not support the Secretary’s findings 
relating to the market-wide pool, the Class I price and the pool 
plant qualification standards, I have not read such evidence. How- 
ever, Judge Baker, who did read the rulemaking evidence, con- 
cluded that the Secretary’s findings are supported by substantial 
evidence. 


The foregoing principles apply to the evidence with respect to 
the interstate commerce issue, as well as to the other issues. The 
petitioners contend that they are not handlers because their activi- 
ties allegedly are not in the current of interstate or foreign com- 
merce and do not directly burden, obstruct, or affect interstate or 
foreign commerce (see 7 U.S.C. 608¢ (1) ). 


However, the commerce issue was developed at the quasi-legis- 
lative promulgation hearings, and the Secretary made detailed 
findings of fact based on such evidence (33 F.R. 7516-7517). 
Hence the commerce issue, as well as the other issues, must be de- 
termined on the basis of the promulgation hearing records. Here, 
again, petitioners do not contend that the Secretary’s “commerce” 
findings are not supported by substantial evidence in the rulemak- 
ing records, and, therefore, I have not read such evidence. 


At one time, a distinction was made in certain types of proceed- 


5 There is no basis for petitioners contentions (Appeal, p. 4) that the evidence admitted in 
promulgation hearings is narrow in scope and that evidence cannot be adduced in support of 
the legal questions involved in Orders to be promulgated. See 7 CFR 900.8. 


6 Numerous issues may be raised in 8¢c(15)(A) review proceedings which would permit the 
introduction of de novo evidence, e.g., as to whether a milk bottler’s activities meet the criteria 
of a producer-handler, exempt from certain portions of the regulatory program, See, e.g., In re 
John Bertovich, 35 Agr Dec. (decided February 16, 1977. 
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ings between “jurisdictional facts” and other facts (see, e.g. Cro- 
well v. Benson, 285 U.S. 22, 54-65), but that “doctrine probably 
is no longer law.” Davis, Administrative Law Treatise (1958), 
Vol. 4, § 29.08, p. 156. See, also, Davis, Administrative Law Treat- 
ise (1970 Supp.), § 29.08. 


It is, of course, well settled that the regulation of intrastate com- 
merce in milk which affects interstate commerce is constitutional. 
United States v. Wrightwood Dairy Co., 315 U.S. 110, 118-121, 
United States v. Rock Royal Co-op., 307 U.S. 533, 568-571; H. P. 
Hood & Sons, Inc. v. United States, 307 U.S. 588. 


With respect to the six exhibits offered at the September 4, 
1975, hearing, Exhibits 1-3 relate to subpoenas duces tecum ad- 
dressed to two Cooperative officers to produce records relating to 
block voting of member cooperatives and to the number of pro- 
ducer-members of Associated Milk Producers, Inc. The subpoenas 
duces tecum have now been superseded by applications for new 
subpoenas duces tecum and, therefore, Exhibits 1-3 are irrelevant. 


Exihibits 4-6 relate to economic facts bearing on the wisdom or 
efficacy of the challenged Order provisions; and are inadmissible 
for the reasons set forth above. 


Petitioners’ application for subpoenas duces tecum to be issued 
to the two Cooperative officers referred to above, and for a sub- 
poena to be issued to Mr. John Kornely, Manager, Kornely Dairy, 
was properly denied. With respect to the application for a sub- 
poena addressed to Mr. John Kornely, the petitioners state (Ap- 
plication for Subpoena Duces Tecum, p. 4) : 


11. The applicants further request that a subpena be 
issued to John Kornely, Manager of Kornely Dairy, Two 
Rivers, Wisconsin, whom the applicants believe to have 
information relevant to this case but who refuses to ap- 
pear without subpena. Mr. Kornely’s testimony would 
support applicants’ allegations to the effect that the Class 
I differential is too high and the pool plant qualification 
standards are excessivley low. 


Such testimony would relate to the wisdom or efficacy of the 
Order provisions and, as stated above, would be admissable in a 
promulgation hearing, but not in an 8c(15) (A) review proceed- 
ing. 
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The subpoenas duces tecum addressed to the Cooperative offi- 
cers are for the purpose of proving that the cooperatives have suf- 
ficient membership to control the producer referenda relating to 
the Order and that they exercise that power by block voting. 


There is no basis for issuing a subpoena duces tecum to enable 
petitioners to prove that the cooperatives have sufficient member- 
ship to control the producer referenda relating to the Order, inter 
alia, because it is admitted in the Answer, paragraph 10, that the 
cooperatives control over 75% of the producers supplying the Chi- 
cago Regional marketing area. Respondent does not, and cannot, 
dispute the fact that the cooperatives have the power to control the 
producer referenda under the Order. 


There is no basis for issuing a subpoena duces tecum to enable 
petitioners to prove the cooperatives’ voting practices since, inter 
alia, the Department’s regulations protect the sanctity of the ballot 
in producer referenda. Specifically the regulations provide (7 CFR 
900.309) : 


§ 900.309 Confidential information. 


The ballots cast, the identity of any person who voted, 
or the manner in which any person voted and all informa- 
tion furnished to, compiled by, or in the possession of the 
referendum agent, shall be regarded as confidential. 


The details of a producer referendum and the manner in which 
it is conducted are not reviewable. Freeman v. Hygeia Dairy Com- 
pany, 326 F.2d 271, 273 (C.A. 5). Hence the petitioners are not 
permitted in this proceeding to violate the sanctity of the ballots 
cast in producer referenda by subpoenas duces tecum. 


Moreover, the Supreme Court has expressly approved block vot- 
ing by dairy cooperatives under the Act even if the effect of the 
Order gives the cooperatives a monopoly of the market. Specif- 
ically, the Court held in United States v. Rock Royal Co-op., 307 
U.S. 533, 559-560 :” 


which itself cast two-thirds of the favorable votes was in 
a position to cast more than one-third of the total quali- 
fied vote against the Order. This arises from the provi- 
sion of the Act [7 U.S.C. 608¢ (12) ], authorizing cooper- 


7 See, also, H.P. Hood & Sons v. United States, 307 U.S. 588, 599. 
It is quite true that the League [i.e., a cooperative] 
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atives to express the approval or disapproval for all of 
their members or patrons. This is not an unreasonable 
provision, as the cooperative is the marketing agency of 
those for whom it votes. If the power is in the Congress 
to put the order in effect, the manner of the demonstra- 
tion of further approval is likewise under its control. 
These associations of producers of milk have a vital inter- 
est in the establishment of an efficient marketing system. 
This adequately explains their interest in securing the 
adoption of an order believed by them to be favorable for 
this purpose. If ulterior motives of corporate aggrandize- 
ment stimulated their activities, their efforts were not 
thereby rendered unlawful. Jf the Act and Order are 
otherwise valid, the fact that their effect would be to give 
cooperatives a monopoly of the market would not violate 
the Sherman Act or justify the refusal of the injunction. 
[Footnotes omitted ; emphasis supplied. | 


The programs for the regulation of milk marketing under the 
Act are largely an extension and continuation of the work of co- 
operative marketing associations prior to this legislation.* It was 
recognized early in the administration of the Act that without a 
strong cooperative in a milk market “the cornerstone for a suc- 
cessful program is lacking.’”’ Report of the Associate Administra- 
tor of the Agricultural Adjustment Administration, in Charge of 
the Division of Marketing and Marketing Agreements, and the 
President of the Federal Surplus Commodities Corporation 
(1939), p. 31. “It would be impossible to have the type of regula- 
tory program which exists today without strong co-operative or- 
ganizations.” Jd. at p. 30. See,also, Black, The Dairy Industry and 
the AAA (The Brookings Institution, 1935); pp. 467-478; 
Nourse, Davis, and Black, Three Years of the Agricultural Ad- 
justment Administration (The Brookings Institution, 1937), pp. 
267-268. 


The distinction under the Act between cooperatives and other 
handlers, and the encouragement to be given cooperatives under 


8 See, Economic Standards of Government Price Control, Monograph No, 32 (76th Cong., 8rd 
Sess., Senate Committee Print for the Use of the Temporary National Economic Committee in 
the Investigation of Concentration of Economic Power), pp. 58-59; Black, The Dairy Industry 
and the AAA (The Brookings Institution, 1935), pp. 192-196; Bartlett, Cooperation in Mar- 
keting Dairy Products, pp. 188-210; Agricultural Cooperation in the United States (Farm 
Credit Administration, April 1947), p. 45 et seq. 
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Federal Milk Orders, was recognized in United States v. Rock 
Royal Co-op., supra, 307 U.S. 533, 562-564, as follows: 


Different treatment has been accorded marketing 
cooperatives by state and federal legislation alike. 
Indeed the Secretary is charged by this Act to “ac- 
cord such recognition and encouragement to produ- 
cer-owned and producer-controlled cooperative asso- 
ciations as will be in harmony with the policy to- 
ward cooperative associations set forth in existing 
Acts of Congress,’ and as will tend to promote effici- 
ent methods of marketing and distribution.” [7 
U.S.C. 610(b) (1) |. These agricultural cooperatives 
are the means by which farmers and stockmen enter 
into the processing and distribution of their crops 
and livestock. The distinctions between such cooper- 
atives and business organizations have repeatedly 
been held to justify different treatment. 


* * * 


The producer cooperative seeks to return to its 
members the largest possible portion of the dollar 
necessarily spent by the consumer for the product 
with deductions only for modest distribution costs, 
without profit to the membership cooperative and 
with limited profit to the stock cooperative. It is or- 
ganized by producers for their mutual benefit. For 
that reason, it may be assumed that it will seek to 
distribute the largest amounts to its patrons. | Foot- 
notes omitted. | 


Similarly, the favored position of producers under the Act 
(which includes, of course, cooperatives) was expressed in In re 
Michaels Dairies, Inc., 33 Agr Dec 1663, 1709 (1974), affirmed 
sub nom. Michaels Dairies v. Butz, 34 Agr Dec 1319, 1319, 1320, 


9 Numerous acts of Congress deal with cooperatives differently from proprietary business en- 
terprises, and enunciate the policy of aiding and encouraging the establishment, operation, and 
growth of marketing cooperatives, Some of the instances of the Congressional policy of special 
consideration for, and treatment of, cooperatives are in the Apricultural Marketing Act of 
June 15, 1929 (12 U.S.C, 1141, 1141j); the Clayton Act (15 U.S.C. 17); the Caper-Volstead 
Act (7 U.S.C. 291); the Robinson-Patman Act of June 19, 1936 (15 U.S.C. 18b); the Com- 
modity Exchange Act (7 U.S.C. 10a); and the Agricultural Fair Practices Act of 1967 (7 
U.S.C. 2301 et ses.). See, also, Nourse, The Legal Status of Agricultural Cooperation, pp. 
241-266; and Hulbert, Legal Phrase of Co-operative Associations (Farm Credit Administra- 
tion, May 1942), pp, 807-322. 
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1323 (D.C. D.C.), affirmed, F.2d (No. 75-2023, C.A. D.C., 
decided December 17, 1976), as follows: 


Where there is a clash of interests between the 
handlers on the one side and the producers and con- 
sumers on the other, the statute provides a clear-cut 
basis for resolving the clash. Orders issued under 
Act are “principally for the economic protection of 
producer and consumer” (United States v. Mills, 315 
F.2d 829, 837 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819). The Act provides for the issu- 
ance of marketing Orders with or without handler 
approval (7 U.S.C. 608c(8) and (9)). In practice, 
almost no handler ever agrees to sign a milk market- 
ing agreement, and all of the approximately 60 milk 
Orders were promulgated after the handlers refused 
to agree to the programs. It is not unusual for han- 
dlers such as petitioner to be unhappy with a pro- 
gram designed to regulate them for the benefit of 
producers and consumers. 


In short, petitioners’ attack on block voting by the producer 
cooperatives, and the benefits the cooperatives obtain under the 
Order, misconceives the proper role of cooperatives under the 
regulatory program, and ignores the significant purpose of the 
Act to aid cooperatives and other producers. 


For the first time in their Appeal, p. 8, petitioners complain 
that the Secretary refused to schedule promulgation hearings in 
1973 and 1976 to consider whether an individual handler pool 
should be established. Since this issue was not raised below, it 
cannot be raised on appeal. However, even if the issue could be 


t considered, it is clear that the refusal to call a hearing to consider 
. the establishment of an individual handler pool was not arbitrary 
d or capricious. The reasons for denying the request for a hearing 
2 on an individual handler pool were stated in the Department’s 
> letter dated May 25, 1976, to petitioner Lamers as follows (Ex C 
. attached to Appeal) : 

of 

ad (1) Individual handler pooling was thoroughly 

“a considered at the 1967 promulgation hearing on the 


P. Chicago Regional order and an amendment hearing 
in 1969. Marketwide pooling of returns to producers 
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| was found to be more appropriate than individual 
handler pooling on the basis of each of these public 

hearing records. The basic market situation alluded 
to in the July 13, 1970, decision on the latter hearing 
| (35 F.R. 11494) as the basis for marketwide pooling 
| has not changed. About 80 percent of the milk sup- 
ply for the market is assembled at supply plants and 
the remaining 20 percent is received directly from 
| farms at distributing plants. In this situation, the 
reserve supply is associated with supply plants. 
Therefore, if individual handler pooling were pro- 
vided, those producers associated with supply plants 
would be burdened with carrying virtually all of the 
market’s lower valued reserve. 


Marketwide pooling effects uniform sharing of the L 
proceeds from the higher valued Class I sales among 
producers. There is no indication of producer sup- 
port for a different basis of distributing the mar- 
ket’s proceeds among producers. Moreover, the in- 
formation contained in your supporting statement 
indicates that the reserve supply on the market is v 
not uniformly distributed among plants — the basic 
market circumstances which led to the conclusion 
that marketwide pooling should be provided under Tr 
the order. Accordingly, there is every indication that 
present circumstances in the market continue to sup- 
port marketwide pooling under the order. D 


Petitioners also contend for the first time on appeal that the 
Act does not authorize provisions establishing minimum pool 
plant shipping requirements (Appeal, pp. 15-16). Since this issue 
is raised too late, it cannot be considered on appeal. Petitioners’ 
contention in this respect is, however, totally inconsistent with 
their argument that higher pool plant qualification standards 


: should be established. 
} 
For the foregoing reasons, the relief requested by petitioners pe 
should be denied. 
an 
As 
ORDER re; 


The relief requested by petitioners is denied and the petition is 
dismissed. 
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(No. 17,641) 


In re RICHARD B. RICHARDSON, LAWA Docket No. 54, Decided 
March 7, 1977. 


Class B dealer — Regulations and Standards — failure 
to comply with — Sanction 


Where respondent violated the Act and the regulations in connection with his 
operations as a dealer thereunder as found herein, respondent’s license 
as a registrant under the Act is revoked. 


Thomas E. Bundy, for complainant, 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a Complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of 
Agriculture, charging respondent with various violations of the 
regulations and standards issued under the Act (9 CFR 1.1 et 
seq.), hereinafter referred to as the regulations and standards. 
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Copies of the Complaint filed January 15, 1976 and the Rules of 
Practice governing proceedings under the Act were served by the 
Hearing Clerk by certified mail on respondent on January 29, 
1976. 


Respondent was informed in the Complaint and in the letter of 
service that an answer should be filed within the period of time 
set for answering in the Complaint in accordance with the Rules 
of Practice, and that failure to file an answer either admitting, 
denying or explaining the allegations in the Complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of such hearing. Respondent has not filed 
an answer* within the period of time set for answering in the 
Complaint in accordance with the Rules of Practice. 


Complainant’s Motion for Adoption of Proposed Decision was 
filed April 16, 1976, a copy of which was sent to Respondent by 
letter dated April 20, 1976, from the Hearing Clerk. The case was 
assigned to this Administrative Law Judge on April 23, 1976. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 4.12-3 and 4.15 of the Rules of Practice (9 CFR 4.12-3 and 
4.15). 


FINDINGS OF FACT 


1. (a) Richard B. Richardson, hereinafter referred to as the 
respondent, is an individua] doing business as Neptune’s Corner 
Pet Shop, with his principal place of business located at 166 North 
Gay Street, Auburn, Alabama 36830. 


(b) The respondent, at all times material herein, was: 
(1) Engaged in the business of selling, offering for 


transportation and transporting, affecting commerce, for compen- 
sation or profit, animals for research or teaching purposes or for 
exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 


* Such answer was due February 18, 1976. 
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tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed 
by section 2.6 of the regulations (9 CFR 2.6) on or before August 
15, 1973, the anniversary date of respondent’s dealer license. 


3. Respondent failed to file an annual report as prescribed by 
sections 2.7(a) and (b) of the regulations (9 CFR 2.7(a) and 
(b)) within thirty days prior to August 15, 1973, the anniversary 
date of respondent’s dealer license. 


4. Respondent failed to notify the Veterinarian in Charge of 
the change in the ownership or control of his business within ten 
days after making such change. 


5. Respondent, on or about May 1, 1973, housed animals at his 
dealer premises located at 166 North Gay Street, Auburn, Alaba- 
ma, and in connection with such animals, violated the regulations 
and standards in the following respects: 


(a) Primary enclosures for cats were not sanitized often 
enough to prevent an accumulation of debris or excreta or a dis- 
ease hazard. 


(b) Indoor housing facilities containing cats were not 
sanitized by washing tehm with hot water (180°F.) and soap or 
detergent as in a mechanical cage washer, or by washing all soiled 
surfaces with a detergent solution followed by a safe and effective 
disinfectant, or by cleaning all soiled surfaces with live steam. 


(c) Respondent’s dealer premises were not kept clean and 
in good repair in order to protect the animals from injury and to 
facilitate the prescribed husbandry practices set forth in the stan- 
dards. 


(d) Excreta was not removed from primary enclosures 
housing nonhuman primates as often as necessary to prevent con- 
tamination of the nonhuman primates contained therein and to 
reduce disease hazards and odors. 


(e) Primary enclosures for nonhuman primates were not 
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sanitized often enough to prevent an accumulation of debris or 
excreta or a disease hazard. 


(f) Primary enclosures used to house guinea pigs were 
not cleaned and sanitized often enough to prevent an accumulation 
of excreta or debris. 


(g) Primary enclosures for guinea pigs were not sanitized 
by washing them with hot water (180°F.) and soap or detergent 
as in a mechanical cage washer, or by washing all soiled surfaces 
with a detergent solution followed by a safe and effective disin- 
fectant, or by cleaning all soiled surfaces with live steam. 


6. Respondent, on or about July 10, 1973, housed animals at 
his dealer premises located at 166 North Gay Street, Auburn, Al- 
abama, and in connection with such animals, violated the regula- 
tions and standards in the following respects: 


(a) Excreta was not removed from primary enclosures 
housing cats as often as necessary to prevent contamination of the 
cats contained therein and to reduce disease hazards and odors. 


(b) Respondent’s dealer premises were not kept clean and 
in good repair in order to protect the cats from injury and to facil- 
itate the prescribed husbandry practices set forth in the stan- 
dards. 


(c) Respondent’s dealer premises housing guinea pigs and 
gerbils were not kept clean and in good repair in order to protect 
the animals from injury and to facilitate the prescribed husbandry 
practices set forth in the standards. 


(d) Water receptacles for gerbils were not kept clean and 
sanitary. 


7. Respondent, on or about October 1, 1973, housed animals at 
his dealer premises located at 166 North Gay Street, Auburn, Al- 
abama, and in connection with such animals, violated the regula- 
tions and standards in the following respects: 


(a) Excreta was not removed from primary enclosures 
housing cats as often as necessary to prevent contamination of the 
cats contained therein and to reduce disease hazards and odors. 


(b) Respondent’s dealer premises were not kept clean and 
in good repair in order to protect the animals from injury and to 
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facilitate the prescribed husbandry practices set forth in the stan- 
dards and was not free of accumulations of trash. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has wilfully violated section 2.6 of the regula- 
tions (9 CFR 2.6). 


By reason of the facts contained in findings of fact 1 and 3 
herein, respondent has wilfully violated section 2.7(a) and (b) of 
the regulations (9 CFR 2.7(a) and (b)). 


By reason of the facts contained in findings of fact 1 and 4 
herein, respondent has wilfully violated section 2.8 of the regula- 
tions (9 CFR 2.8). 


By reason of the facts contained in findings of fact 1 and 5 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and sections 3.7(a) and (c); 3.31 (b); 
3.105; and 3.106(c) of the standards (9 CFR 3.7(a) and (c); 
3.31 (b) ; 3.105; and 3.106(c) ). 


By reason of the facts contained in findings of fact 1 and 6 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and sections 3.7(a) and (c); 3.105; and 
3.106(c) of the standards (9 CFR 3.7(a) and (c) ; 3.31(b) ; 3.105; 
and 3.106(c)). 


By reason of the facts contained in findings of fact 1 and 7 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and sections 3.7(a) and (c); 3.31(b); 
and 3.81(c) of the standards (9 CFR 3.7(a) and (c); 3.31(b); 
and 3.81(c) ). 


In section 1 of the Laboratory Animal Welfare Act, as amended 
(7 U.S.C. 2131), a congressional statement of policy is set forth 
that: “In order to protect the owners of animals, from the theft 
of their animals, to prevent the sale or use of animals which have 
been stolen, and to insure that certain animals intended for use in 
research facilities or for exhibition purposes or for use as pets 
are provided humane care and treatment, it is essential to reg- 
ulate the transportation, purchase, sale, housing, care, handling, 
and treatment of such animals by persons or organizations en- 
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gaged in using them for research or experimental purposes or for 
exhibition purposes or holding them for sale as pets or in trans- 
porting, buying, or selling them for any such purpose or use.” 


Respondent’s failure to file an answer to any allegation in the 
Complaint filed in this proceeding constitutes an admission of all 
the allegations contained in the Complaint and a waiver of hearing 
pursuant to sections 4.12-3 and 4.15 of the Rules of Practice (9 
CFR 4.12-3 and 4.15). As found herein, respondent’s actions con- 
stitute wilfull violations of the regulations and standards issued 
under the Act, which warrant the revocation of respondent’s li- 
cense to do business as a dealer under the Act as well as a cease 
and desist order. 


ORDER 


Respondent, his agents, employees, successors and assignees, 
directly or indirectly through any corporate or other device, in 
connection with his business as a dealer under the Act, shall cease 
and desist from: 


1. Failing to pay the annual license fee on or before the anni- 
versary date of his license as required by the regulations. 


2. Failing to file an annual report as prescribed by the regula- 
tions within thirty days prior to the anniversary date of his li- 
cense. 


3. Failing to notify the veterinarian in charge of any change 
in the name, address, management or substantial control or owner- 
ship of his business or operation within ten days after making 
such change. 


4. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the animals contained 
therein and to reduce disease hazards and odors. 


5. Failing to sanitize primary enclosures containing animals 
often enough to prevent an accumulation of debris or excreta, or 
a disease hazard. 


6. Failing to sanitize cages, rooms and hard surfaced pens or 
runs by washing them with hot water (180°F.) and soap or de- 
tergent as in a mechanical cage washer, or by washing all soiled 
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surfaces with a detergent solution followed by a safe and effective 
disinfectant, or by cleaning all soiled surfaces with live steam. 


7. Failing to keep his dealer premises clean and in good repair 
in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards and 
failing to keep such premises free of accumulations of trash. 

Respondent’s license to do business as a dealer under the Act is 


hereby revoked. 
This order shall become effective* thirty-five (35) days after 


service of the order upon respondent, if not appealed to the Secre- 
tary pursuant to section 4.20 of the Rules of Practice (9 CFR 
4,20). 


* The Decision and Order became final and effective March 7, 1977.—Ed. 
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In re KARCHAKIAN AND COHEN, INC. (n/k/a CENTURY PACKING 
CoMPANY, INC.). FMIA Docket No. 9. Decided March 22, 
1977. 


Consent order 


Respondent and Isaac Karchakian have agreed to the stipulation herein and 
have consented to issuance of the order against them as set forth herein. 


Robert G. Hibbert, for complainant. 
Burtin M, Pike, Boston, ME, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.) (FMIA), and regulations pro- 
mulgated thereunder (9 CFR Part 335), to withdraw Federal 
meat inspection services from the corporate respondent, Karcha- 
kian and Cohen, Inc. (now known as Century Packing Company, 
Inc.), hereinafter “respondent Century’). The proceeding was 
commenced by a complaint issued by the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agri- 
culture (USDA). The parties and Isaac Karchakian have agreed 
that this proceeding should be terminated by entry of the Consent 
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Order, set forth below and have agreed to the following Stipula- 
tion: 


1. Only for purposes of the Stipulation and the provisions of 
the Consent Order, the respondent and Isaac Karchakian admit 
the Findings of Fact set forth herein and waive: 


(a) Any further procedural steps; 


(b) Any requirement that the final decision in this pro- 
ceeding contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of this decision. 


2. The Stipulation and Consent Order are for settlement pur- 
poses in this proceeding only and do not constitute an admission 
or denial by respondent Century or Isaac Karchakian that they 
have violated any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent Century is a corporation which operates an 
establishment at Boston, Massachusetts, at which it prepares meat 
and meat food products, and is, and at all times material herein 
was, the recipient of inspection service under Title I of the FMIA. 


2. Isaac Karchakian was, at all times material herein, the 
President of, and responsibly connected with, respondent Century. 


3. Respondent Century and Isaac Karchakian have been con- 
victed of felonies for giving cash to a USDA meat inspector. 


CONCLUSIONS 


Inasmuch as the parties and Isaac Karchakian have agreed to 
the provisions set forth in the following Order as the final dispo- 
sition of this proceeding, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
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this Order, respondent Century shall isolate Isaac Karchakian 
completely from all functions and aspects of its business that call 
for his direct contact or communication with personnel of USDA 
who are engaged in functions under the Federal Meat Inspection 
Program; and during said period respondent Century shall assure 
that, while in its employ, Isaac Karchakian will not contact or 
communicate, with respect to any matter covered by this Order, 
with any USDA meat inspection personnel: Provided, however, 
That this paragraph 1 shall not prevent Isaac Karchakian from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Century shall submit to the Administrator of 
APHIS (Administrator) and institute an Affirmative Action 
Program designed to insure the integrity of USDA’s meat inspec- 
tion services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 
to the effective date of this Order by a packer which has entered 
into a similar consent order with the USDA, if it notifies the 
Administrator of such hiring and places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public of- 
ficial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Century as a meat packer: 
Provided, however, That this subparagraph (b) shall not apply 
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with respect to the factual situation involving meat inspectors 
which resulted in the indictments of respondent Century and Isaac 
Karchakian before the United States District Court for the Dis- 
trict of Massachusetts filed on October 7, 1971; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of respondent Century, 
not subject to paragraph 1 of this Order, who shall report to the 
Administrator, any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all applic- 
able USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, written 
handouts on a quarterly basis, and posters placed conspicuously 
throughout its plant). 


8. Inspection service under Title I of the FMIA is hereby 
withdrawn from and denied to respondent Century: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Century, or any officer, 
employee, or agent of respondent Century has unlawfully given, 
paid, or offered, directly or indirectly, any money or other thing 
of value to any meat inspector, meat grader, other person acting 
on behalf of the United States Government, or other public official, 
in connection with any aspect of the operation of its business as a 
meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondent Century, or any officer, employee, or 
agent of respondent Century has unlawfully given, paid, or of- 
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fered, directly or indirectly, any money or other thing of value to 
any meat inspector, meat grader, other person acting on behalf 
of the United States Government, or other public official, in con- 
nection with any aspect of the operation of its business as a meat 
packer, or has failed to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 5 of this Order which are 
not flagrant) ; and 


(c) respondent Century knew, acquiesced in, or had oppor- 
tunity to discover and prevent such failure to comply or offense. 
Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspection 
service under Title I of the FMIA shall be withdrawn from and 
inspection indefinitely denied to the respondent, and such with- 
drawal or denial of inspection shall become effective immediately 
without further procedure. Subparagraphs (a), (b) and (c) of 
this paragraph 3 do not apply with respect to the factual situation 
involving meat inspectors which resulted in the indictments of 
respondent Century and Isaac Karchakian before the United 
States District Court for the District of Massachusetts filed on 
October 7, 1971. 


4. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; and 


(b) The provisions of this Order shall be applicable to 
respondent Century, its officers, directors, partners, agents, sub- 
sidiaries, and any business entity which, directly or through any 
corporate or other device, succeeds to the business of respondent 
Century, or is assigned that business: Provided, howevr, That 
this Order shall not be applicable to a successor or assign of res- 
pondent Century which does not have any officer or director or 
substantial investor who was, on or prior to the effective date of 
this Order, an officer, director or substantial investor with res- 
pondent Century, and which does not employ any person who is 
subject to the provisions of paragraph 1 or subparagraphs (a) or 
(b) of paragraph 2 of this Order. 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to Isaac Karchakian so long as he remains with 
respondent Century, as an officer, employee or agent and has no 
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position with any other business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services, 


(2) If Isaac Karchakian has formed, or during the 
effective period of this Order forms, directly or indirectly, an- 
other business entity en gaging or to engage in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services; or is, or during the effective period of this Order be- 
comes, an officer, director, substantial investor or employee in a 
managerial or executive capacity with another such business en- 
tity, ali provisions of this Order applicable to respondent Century, 
shall be applicable to that entity ; 


(3) If Isaac Karchakian is associated, or during the 
effective period of the Order becomes associated, in any capacity, 
or other than as an officer, director, substantial investor or em- 
ployee in a managerial or executive capacity, with another busi- 
ness entity engaged in activities requiring Federal meat inspection 
or meat grading or acceptance services, the provisions of para- 
graph 1 of this Order shall continue to be applicable to Isaac Kar- 
chakian. 


5. (a) Respondent Century shall permit any employee of 
USDA authorized for the purpose to have access to its facilities 
and records sufficient to assure that it is in full compliance with 
this Order at all times ; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeding ten (10) years, respondent Century shall file with 
the Administrator a written report detailing the manner and form 
in which it is complying with each of the provisions of this Order 
and setting forth any changes in its corporate identity which may 
affect compliance with this Order. 


6. If, during the effective period of this Order, respondent 
Century or Isaac Karchakian is judicially required to take action 
which is inconsistent with any obligation imposed by the Order, 
respondent Century or Isaac Karchakian shall be released from 
that obligation to the extent necessary to enable the respondent 
to comply with the judicial order: Provided, That respondent or 
Isaac Karchakian notifies the Administrator immediately upon 
learning of the institution of any judicial proceeding which might 
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result in any such order: and Provided, further, That such re- 
lease from any particular provision of this Order shall not have 
any effect upon any other provision of the Order. 


7. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


8. This Order shall become effective upon service upon each 
respondent. 
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HoLLoway, Peccy. HPA Docket No. 30. Answer— 

failure to file in accordance with Rules of 

Practice—admission of facts—Soring and ex- 
hibiting sored horse—Sanction sea 305 


(No. 17,643) 


In re PEGGY HOLLOWAY. HPA Docket No. 30. Decided March 22, 
1977. 


Answer — failure to file in accordance with the Rules of Practice 
— admission of facts — Showing and exhibiting sored 
horse — Sanction 


Where respondent violated the Act and the regulations issued thereunder in 
showing and exhibiting a sored horse as found herein, respondent is 
assessed a civil penalty therefor in the amount of $500.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.) hereinafter referred to as the Act. It was in- 
stituted by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. The Complaint alleges that respondent violated sec- 
tion 4(b) of the Act (15 U.S.C. 1823(b)) and section 11.2(a) of 
the regulations (9 CFR 11.2(a) by showing and exhibiting a sored 
horse. 
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Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk by 
certified mail on respondent on February 24, 1975. 


Respondent was, in fact, informed in the Complaint and the 
letter of service that an answer should be filed in accordance with 
the Rules of Practice, and that failure to file an answer either 
admitting, denying, or explaining the allegations in the Complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. Respondent has not filed 
an answer in accordance with the Rules of Practice. Respondent 
has filed an answer that admitted the allegations in paragraph I 
of the Complaint, did not admit that the Secretary had jurisdic- 
tion in this matter, neither admitted nor denied the remaining 
allegations of the Complaint, waived oral hearing and further 
procedure under the Rules of Practice (9 CFR 12.1 et seq.) and 
consented to the issuance without further notice of a specified 
order containing findings of fact and conclusions based upon the 
allegations in the Complaint, the order to become effective on the 
day upon which service of the order is made on respondent. The 
order consented to by respondent provides for the payment of a 
$500 civil penalty in settlement of this matter. However, such 
answer filed by respondent on June 14, 1976, does not conform to 
the requirements for an answer contained in the Rules of Prac- 
tice and was not timely filed. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer as required 
by the Rules of Practice governing this proceeding, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 12.6-3 and 12.8 of the Rules of Practice (9 CFR 12.6-3 and 
12.8). 


FINDINGS OF FACT 


1. (a) Peggy Holloway, hereinafter referred to as the res- 
pondent, is an individual residing at Route 1, Bahama, North 
Carolina 27503. 


(b) Respondent, at all times material herein, was the 
owner of the horse known as “Chief’s Mister Rebel’’. 
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2. Respondent, on or about October 6, 1973, at the Fourth An- 
nual North Carolina Championship Walking Horse Show, Dallas, 
North Carolina, a horse show to which horses were moved in 
commerce, showed and exhibited the horse known as “Chief’s 
Mister Rebel” while said horse was “sored”, as that term is de- 
fined in the Act and the regulations. Said horse was “sored” by 
the use on the horse of a cruel or inhumane method or device, 
which would reasonably be expected to result in physical pain to 
said horse when walking, trotting, or otherwise moving, to cause 
extreme physical distress to said horse, or to cause inflammation, 
and which did cause said horse to have extreme sensitivity to pal- 
pation in the pastern areas of its forelegs. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, res- 
pondent has violated section 4(b) of the Act (15 U.S.C. 1823 (b) ) 
and section 11.2(a) of the regulations (9 CFR 11.2(a) ). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals, and that sored horses compete un- 
fairly with horses which are not sored. Respondent’s failure to file 
an answer in accordance with the Rules of Practice constitutes 
an admission of all the allegations of the Complaint and a waiver 
of hearing pursuant to sections 12.6-3 and 12.8 of the Rules of 
Practice (9 CFR 12.6-3 and 12.8). The actions of respondent in 
showing and exhibiting a sored horse constitutes a serious viola- 
tion of the Act and the regulations which in light of all the facts 
and circumstances herein warrants the imposition of a $500 civil 
penalty, which she has paid. 


ORDER 


Respondent is assessed a civil penalty of $500. 
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Where respondent violated the Act and the regulations in connection with 
his operations as a packer thereunder as found herein, in the issuance 
of insufficient funds checks in purported payment for livestock pur- 
chased and accepted in commerce, respondent is ordered to cease and 
desist from such violations. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
on August 19, 1974, by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 


Complaint alleges that respondent violated section 202(a) of the 


Act (7 U.S.C. 192(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


Copies of the complaint and the rules of practice governing pro- 
ceedings under the Act were served upon respondent by the Hear- 
ing Clerk by certified mail, the date of service being August 22, 
1974, 


Respondent has failed to file an answer as provided for in sec- 
tion 202.9 of the rules of practice governing proceedings under the 
Packers and Stockyards Act. Accordingly, the material facts al- 
leged in the complaint, which are admitted by Respondent’s failure 
to file the answer required by the rules of practice, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the rules of practice, as amended (9 CFR 202.9(c) as 
amended). 


FINDINGS OF FACT 


1. A. Metro Meat Packing, Incorporated, herein referred to 











312 METRO MEAT PACKING 
Cite as 36 A.D. 310 


as the respondent, is a corporation whose address is 238 Chester 
Street, St. Paul, Minnesota. 


B. Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing meats and meat food prod- 
ucts for sale and shipment in commerce. 


C. Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. A. Respondent, in connection with its operations as a 
packer, during the period of March 8, 1974, through April 3, 
1974, purchased meat and meat food products in commerce from 
the sellers listed below and, in connection with such purchases, 
failed to pay, when due, the full purchase price of such meat and 
meat food products. As of May 28, 1974, there remained unpaid 
by respondent the following amounts for such meat and meat food 
product purchases: 


Sellers Amount Unpaid 
Allied Packing Company $ 93,928.73 
Gering, Nebraska 

Dubuque Packing Company 2,095.27 
Dubuque, Iowa 

Elliot Packing Company 2,137.74 
Duluth, Minnesota 

Link Bros. Packing 101,677.04 
Minong, Wisconsin 

John Morrell & Company 8,945.57 
South St. Paul, Minnesota 

Pierce Packing Company 23,980.45 


Billings, Montana 
Platte Valley Packing Company 53,067.08 
Cozad, Nebraska 


Quality Meat Packers, Ltd. 9,862.40 
Toronto, Ontario, Canada 

Rath Packing Company 35,133.27 
Waterloo, lowa 

Sunflower Beef Packers, Inc. 71,406.03 


York, Nebraska 
Union Packing Company, Inc. 175,580.90 
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Omaha, Nebraska 


Wilson & Company 757.64 

Albert Lea, Minnesota 

United Dressed Beef, Inc. 8,333.28 
$586,905.40 


B. As of May 28, 1974, there remained unpaid by the res- 
pondent a total of $586,905.40 for such meat and meat food prod- 
ucts purchased by respondent. 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, in 
purported payment for meat and meat food products purchased 
in commerce, issued checks which were returned unpaid by the 
bank on which they were drawn because respondent did not have 
sufficient funds on deposit in the account on which such checks 
were drawn. 


Date of Date of 


Purchase Check No. of Purchased at Amount 
1974 1974 Pounds or From of Check 
March 18 March 27 62,292 Union Packing $50,031.48 
Co., Inc. 
Omaha, NB 
March 8, March 27 30,01314 Allied Packing 47,032.20 
11 Co., Gering, NB 


March 16 March 27 38,863 Sunflower Beef 25,227.04 
Packers, Inc. 
York, NB 
March 12 March 28 20,288 United Dressed 8,333.28 
Beef, Inc. 
Minneapolis, MN 
March 19 March 28 16,018 John Morrell & 
Co., So. St. Paul, 8,945.57 
March 22 April 2 1,067-1/10 Wilson & Co. 757.64 
Albert Lea, MN 


4. A. Respondent, in connection with its operations as a 
packer, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce and failed to pay, when due, 
the full price of such livestock. 
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No. of Purchase 


Head 


Price 


27 $ 2,513.37 


17 


33 
35 


33 
96 


70 
43 


3,705.02 
2,141.25 
4,653.14 
2,008.75 
5,151.21 
4,604.96 
6,802.40 


2,242.80 


1,681.20 
4,461.60 
3,264.30 
3,874.00 
3,541.20 


11,579.40 


6,757.80 
10,824.75 
8,648.28 
11,556.88 
8,967.75 
11,021.40 


6,162.75 


8,010.20 
3,998.50 
7,740.25 
3,954.15 


$149,867.31 


Central Livestock Order Buying Co. 
South St. Paul, Minnesota 
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P. Quintaine & Son, Ltd., Brandon, 





Purchased at or From 


King Pig Co., West Fargo, 
North Dakota 


Manitoba, Canada 
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Rosen Livestock, Inc., 
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5. Respondent, in connection with its operations as a packer, 
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chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of 
Purchase Check No. of Amount of 
1974 1974 Head Purchased at or From Check 


March 15-18 March 23 149 P. Quintaine & Son, $18,337.20 
Ltd., Brandon, Mani- 
toba, Canada 


March 20-26 March 30 143 Central Livestock 13,193.08 
Order Buying Co., South 
St. Paul, Minnesota 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 here- 
in respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


By reason of the facts set forth in findings of fact 4 and 5 here- 
in respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.48(b) ). 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s operations as a packer, shall 
cease and desist from: (1) failing to pay, when due, the full pur- 
chase price for meats and meat food products purchased in com- 
merce, (2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce, (3) issuing checks or drafts in pay- 
ment for meat and meat food products purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts when presented for payment, and (4) issuing checks or 
drafts in payment for livestock purchased in commerce without 
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having and maintaining sufficient funds on deposit in the bank 
on which they are drawn to pay such checks or drafts when pre- 
sented for payment. 


This order shall be effective from the first day after the Deci- 
sion and Order become final.* Copies hereof should be served upon 
the parties. 


Pursuant to the amended Rules of Practice governing proce- 
dures under the Packers and Stockyards Act, this Decision and 
Order become final without further proceedings 35 days after ser- 
vice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice as amended. 


(No. 17,645) 


In re ALAN DRAKE. P&S Docket No. 5182. Decided March 4, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violations of the Act and regulations in connection with his operations 
as a market agency and dealer thereunder as found herein. Respondent 
is suspended as a registrant under the Act for 30 days and thereafter 
until he is no longer insolvent and the deficit in his custodial account is 
eliminated. 


Thomas Walsh, for complainant. 
Jack K. Allen, Houston TX, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 


* The Decision and Order became final April 7, 1976. 
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ministration, United States Department of Agriculture, charging 
that the financial condition of the respondent does not meet the 
requirements of the Act and that the respondent wilfully violated 
the Act and the Regulations issued thereunder (9 CFR 201.1 
et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations of the 
Complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Alan Drake, herein referred to as the respondent, is 
an individual whose address is 1455 Lakeside Estates Drive, 
Houston, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and op- 
erating the Temple Livestock Auction, Temple, Texas, a stock- 
yard posted under and subject to the provisions of the Act, here- 
inafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard, and buying and 
selling livestock in commerce for his own account; 


(3) Registered with the Secretary of Agriculture as 

a market agency and dealer to buy and sell livestock in commerce. 

2. (a) Respondent’s current liabilities, as of January 31, 

1975, exceeded his current assets. As of that date, respondent had 

current liabilities totaling approximately $205,847.39, and current 

assets totaling approximately $30,900.00, resulting in an excess of 
current liabilities over current excess of $174,947.39. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent failed to maintain properly his Custodial Ac- 
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count for Shippers’ Proceeds, hereinafter referred to as the cus- 
todial account, thereby endangering the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to 
owners or consignors of livestock, in that: 


(a) As of February 2, 1975, respondent had outstanding 
checks drawn on his custodial account in the amount of $667.23, 
and an overdraft of that account in the amount of $11,275.33, and 
had, to offset such checks and overdraft, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$11,942.56 in funds available to pay shippers’ proceeds ; 


(b) This deficiency was caused in part when respondent 
deposited drafts drawn on his dealer account to his custodial ac- 
count in payment for livestock purchased by him at the stockyard. 
The drafts were returned unpaid because the respondent did not 
have and maintain sufficient funds on deposit in the account from 
which the drafts were to be paid. 


4. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in paragraph IV of the Complaint, sold livestock at the 
stockyard on a commission basis and in purported payment of the 
net proceeds due the consignors thereof, issued checks which were 
returned unpaid because respondent did not have sufficient funds 
available or on deposit in the custodial account upon which the 
checks were drawn. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the Complaint, sold livestock at the 
stockyard on a commission basis and failed to remit to the con- 
signors, when due, the net proceeds received from the sale of their 
livestock. 


6. Respondent, in connection with his operations as a dealer 
in commerce, on or about the dates and in the transactions set 
forth in paragraph VI of the Complaint, purchased livestock in 
commerce and in purported payment therefor issued drafts which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on 
deposit in the account from which such drafts were to be paid. 


7. (a) Respondent, on or about the dates and in the tran- 
sactions set forth in paragraph VI of the Complaint, purchased 
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livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


(b) As of July 18, 1975, there remained unpaid by the 
respondent a total of $4,754.23 for livestock purchased in com- 
merce. 


8. In connection with his operations as a market agency sell- 
ing livestock on a commission basis at the stockyard, respondent 
failed to provide adequate or reasonable stockyard services, in 
that, on the day following the regular sale conducted at respond- 
ent’s auction on Tuesday, October 8, 1974, he failed to adequately 
provide for the removal of livestock from the stockyard by the 
purchasers of such livestock. 


9. Respondent failed to keep and maintain accounts, records, 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business as a market agency and dealer in 
commerce. Respondent failed to keep and maintain (1) accounts 
of sale which showed the true and correct name of the consignor 
and buyer of the livestock; (2) a general ledger of accounts show- 
ing assets, liabilities, income, expenses, and net worth; (3) a cash 
receipts and disbursements journal; (4) a ledger showing all ac- 
counts receivable and payable; (5) a ledger showing notes re- 
ceivable and payable; (6) a livestock inventory ledger; (7) a 
daily livestock record which included the number of head and 
weight of livestock bought, sold, or otherwise disposed of each 
business day, the prices paid or received therefor, and the charges 
made for services; (8) all purchase and sale invoices; (9) bank 
statements, cancelled checks, deposit slips, and a record of all 
checks issued; and (10) monthly reconciliations of his bank ac- 
counts. 


CONCLUSIONS 


By reason of facts set forth in Finding of Fact No. 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42 of the Regulations 
(9 CFR 201.42). 








ALAN DRAKE 
Cite as 36 A.D. 316 


By reason of the facts set forth in Findings of Fact Nos. 4 and 
5, respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a), and section 201.43(a)) of the Regula- 
tions (9 CFR 201.43 (a) ). 


By reason of the facts set forth in Finding of Fact of No. 6, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact No. 7, res- 
pondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213a()), and section 201.43(b) of the Regulations (9 CFR 
201.43 (b). 


By reason of the facts set forth in Finding of Fact No. 8, res- 
pondent has wilfully violated sections 304, 307, and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a) ), and section 201.82 of the Regula- 
tions (9 CFR 201.82). 


By reason of the facts set forth in Finding of Fact No. 9, res- 
pondent has violated section 401 of the Act (7 U.S.C. 221). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents or employees, directly or through any 
corporate or other device, shall cease and desist from: 


1. Failing to deposit in his Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the 
Regulations (9 CFR 201.42(c)), an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock ; 


2. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the Regulations (9 CFR 201.42) ; 


3. Issuing checks to owners or consignors in payment of the 
net proceeds due from the sale of their livestock without having 
and maintaining suffiicent funds, to pay such checks, on deposit 
in the bank account from which such checks are to be paid; 

4. Failing to remit to owners or consignors, when due, the net 
proceeds due from the sale of their livestock ; 
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5. Failing to provide reasonable and adequate stockyard ser- 
vices ; 


6. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid ; and 


7. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business as a market agency and dealer in commerce, 
including (1) a general ledger of accounts showing assets, liabil- 
ities, income, expenses, and net worth; (2) a cash receipts and 
disbursements journal; (3) an accounts receivable and payable 
ledger; (4) a notes receivable and payable ledger; (5) a livestock 
inventory ledger; (6) a daily livestock record which includes the 
number of head and weight of livestock bought, sold, or otherwise 
disposed of each business day, the prices paid or received therefor, 
and the charges made for services; (7) all purchase and sale in- 
voices; (8) all bank statements, checks, deposit slips, and a record 
of all checks issued; (9) monthly reconciliations of his bank ac- 
counts; and (10) accounts of sale which show the true and correct 
names of the consignors and purchasers of livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent, and that the deficit in his Custodial Account 
for Shippers’ Proceeds has been eliminated. When respondent 
demonstrates that he is no longer insolvent, and that the deficit in 
his Custodial Account for Shippers’ Proceeds has been eliminated, 
a supplemental order will be issued in this proceeding terminating 
the suspension after the expiration of the 30-day period. Respond- 
ent is no longer insolvent when current assets exceed current li- 
abilities. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 17,646) 


In re J. BERNARD REDIESS, SR. and JOYCE REDIESS. P&S Docket No. 
5382. Decided March 4, 1977. 


Consent order 


Respondents have consented to issuance of the order herein against them 
for violating the Act and the regulations in connection with their opera- 
tions as a packer thereunder as found herein, Respondents are ordered 
to cease and desist from said violations. 


Rodney J. Streff, for complainant. 
Warren Sundstranel, Paw Paw, MI, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed on December 10, 1976, by the 
Acting Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ents have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent J. Bernard Rediess, Sr. has filed an answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seq.), and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first 
day after service upon said respondent. Complainant has recom- 
mended that the order consented to by said respondent be issued. 


FINDINGS OF FACT 


1. (a) J. Bernard Rediess, Sr. and Joyce Rediess, herein- 
after referred to as the respondents, are partners, doing business 
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as Reznik’s Packing Plant, with their principal place of business 
located at Route 1, South Haven, Michigan 49090. 


(b) Respondents are, and at all times material herein 
were, engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondents are, and at all times material herein 
were, a packer within the meaning and subject to the provisions 
of the Act. 


2. Respondent, in connection with their operations as a packer 
on or about the dates and in the transactions set forth in para- 
graph II of the Complaint, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned 
unpaid because respondents did not have sufficient funds avail- 
able or on deposit in the bank account upon which they were drawn 
to pay such checks when presented for payment. 


38. (a) Respondents, in connection with the transactions set 
forth in paragraph II of the Complaint, purchased livestock in 
commerce and failed to pay, when due, the full purchase price of 


_ such livestock. 


(b) In addition to the transactions referred to in para- 
graph 11(a) of the Complaint, respondents, in connection with 
their operations as a packer, on or about the dates and in the 
transactions set forth in paragraph III(b) of the Complaint, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


(c).. As of November 30, 1976, there remained unpaid ap- 
proximately $17,198.48 for the livestock purchases by respondents 
set forth in the Complaint. 


°4. - (a) - As of September 30, 1976, respondents, doing busi- 
ness as Reznik’s Packing Plant, had current liabilities totaling 
$80,049 and current assets totaling $39,708, resulting in an excess 
of current liabilities over current assets of $40,341. 


(b) As of November 30, 1976, respondents, doing busi- 
ness as Reznik’s Packing Plant, had current liabilities totaling 
$94,325 and current assets totaling $28,799, resulting in an excess 
of current liabilities over current assets of $65,526. 


(c) Respondents’, doing business as Reznik’s Packing 
Plant, current liabilities presently exceed their current assets. 
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(d) Respondents, doing business as Reznik’s Packing 
Plant, since September 30, 1976, have engaged in the business of 
a packer purchasing livestock in commerce notwithstanding that 
during that period while they so operated, their current liabilities 
exceeded their current assets. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, 
respondents have violated sections 202(a) and 409 of the Act (7 
U.S.C. 192(a) and 228(b)) and section 201.43 (b) of the regula- 
tions (9 CFR 201.48 (b) ). 


By reason of the facts found in Finding of Fact 4 herein, res- 
pondents’ financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 

Inasmuch as respondent J. Bernard Rediess, Sr. has consented 
to the issuance of the following order, and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent J. Bernard Rediess, Sr., his officers, agents and em- 
ployees, in connection with said respondent’s operation as a pack- 
er doing business as Reznik’s Packing Plant, its successors or 
assigns or said respondent individually or through any corporate 
or other device, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price for live- 
stock; 


2. Issuing checks or drafts in payment for livestock without 
having and maintaining funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts; and 


3. Purchasing livestock while current liabilities exceed current 
assets unless the full purchase price of such livestock is paid at 
the time of purchase. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after ser- 
vice upon respondent J. Bernard Rediess, Sr. 
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(No. 17,647) 


In re WAYNE VAN WYK. P&S Docket No. 5309. Decided March 8, 
1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connection with his opera- 
tions as a dealer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on June 25, 1976, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


On October 14, 1976, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 
et seq.), and consents to the issuance of a specified order contain- 
ing findings of fact and conclusions based upon the allegations of 
the complaint, the order to become effective on the sixth day after 
service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued and that respond- 
ent not be suspended as a registrant under the Act since he is now 
in compliance with the bonding requirements under the Act and 
the regulations. 
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FINDINGS OF FACT 


1. (a) Wayne Van Wyk, hereinafter referred to as the res- 
pondent, is an individual whose principal place of business is lo- 
cated at Monroe, Iowa 50170. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market agen- 
cy to buy livestock on a commission basis in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on April 3, 1976. Respondent was notified by certified 
mail on or about March 10, 1976, that if, after the expiration of 
his bond, he continued his livestock operations without bond cov- 
erage or its equivalent, he would be in violation of section 312 (a) 
of th Act and sections 201.29 and 201.30 of the regulations promul- 
gated thereunder. Notwithstanding such notice, respondent has 
engaged in the business of a dealer buying and selling livestock 
in commerce for his own account without filing and maintaining 
a reasonable bond or its equivalent as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, res- 
pondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213 (a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 

Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and has now complied with the bonding re- 
quirements of the Act and the regulations, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
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the Packers and Stockyards Act, and the regulations without filing 
and maintaining a reasonable bond or its equivalent as required 
by the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be servd upon the 
parties. 


(No. 17,648) 


In re CONTINENTAL CATTLE Co. P&S Docket No. 5216. Decided 
March 14, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its operations as a 
packer thereunder as found herein. Respondent is suspended as a regist- 
rant under the Act for 60 days. 


Allan R. Kahan, for complainant. 
Ken McBride, Oklahoma City, OK, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the juris- 
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dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the com- 
plaint, the order to become effective on the sixth day after ser- 
vice upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Continental Cattle Co., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at P. O. Box 865, Perryton, Texas 79070. 


(b) Respondent, at all times material herein, was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor, 
issued checks and drafts which were returned unpaid by the bank 
upon which they were drawn because respondent did not have suf- 
ficient funds on deposit in the account upon which such checks 


and drafts were drawn: 


Date Date of No. of Amount 
of Check or Head of 
Purchase Draft & Species check Purchased From 
1/3/75 1/3/ 75 110 cattle $ 26,187.59 Abraham Cattle Co. 
Memphis, TN 
1/7/75 1/8/75 120 cattle 25,746.87 Gilford Nolan 
Dalhart, Texas 
1/12/75 1/18/75 467 cattle 111,380.87 R & L Cattle Co. 
Oklahoma City, OK 
1/13/75 1/18/75 121 cattle 26,721.39 Lyal Perry 


Waukomis, OK 


3. Respondent, in connection with its operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 
II above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price of such livestock. 
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4. Respondent, in connection with its operations as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in its business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; (2) a cash receipts and disburse- 
ments journal; and (3) monthly reconciliations of its bank ac- 
counts. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 herein, 
respondent has wilfully violated section 312(a) of the Act, (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 

By reason of the facts found in Finding of Fact 4 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 

Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 


. such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with its operations under the Act, 
shall cease and desist from: 


1. Issuing checks and drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
hess as a dealer subject to the Act including a general ledger of 
accounts showing assets, liabilities, income, expenses, and net 
worth; a cash receipts and disbursements journal; and monthly 
reconciliations of its bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period 60 days. 
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This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 17,649) 


PACKERLAND PACKING COMPANY, INC. v. O & S CATTLE COMPANY, 
P&S Docket No. 5112. Decided March 15, 1977. 


Purchase price — basis of — Burden of proof — 
failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proof that the animals in 
issue were purchased on grade and yield basis rather than on a price- 
per-cwt basis, the complaint is dismissed. 


Edward A. Hoffman, Presiding Officer. 
Bernard Berk, Green Bay WI for complainant. 


Paul A. Thuet, Jr., So, St. Paul, MN, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a formal 
complaint filed on November 8, 1974, complainant seeks repara- 
tion in the amount of $4,002.44 from respondent. The complainant 
alleges in substance that its salaried buyer, Harold Stewart, pur- 
chased 68 head of cattle for respondent’s account in violation of 
his employment arrangement with complainant; that a few days 
later, Harold Stewart purchased the same 68 head from respond: 
ent for complainant at a higher price; that the 68 head were par! 
of a total of 240 head, purchase of which was negotiated by Harold 
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Stewart with respondent; that the 240 head were sold to complain- 
ant in a full (of feed and water) condition without a 4% allow- 
ance for shrinkage in weight; that this was contrary to complain- 
ant’s instructions to Harold Stewart, and contrary to industry 
practice; and that the improprieties attending these purchases 
resulted from an illegal and collusive arrangement or agreement 
between Harold Stewart and respondent, whose vice-president was 
a brother of Harold Stewart. 


Copies of the complaint and of the investigative report prepared 
by the Packers and Stockyards Administration and filed in this 
proceeding pursuant to the rules of practice (9 CFR §202.40) were 
served on respondent on January 27, 1975. A copy of the investi- 
gative report was served on complainant on January 25, 1975. 


On February 14, 1975, respondent filed a motion to dismiss the 
complaint. The motion was denied, correctly, we find, on June 3, 
1975, for reasons stated in the order denying it. 


On July 29, 1975, respondent filed an answer and request for 
oral hearing. The answer denies that Harold Stewart made the 
initial purchase of the 68 head of cattle for respondent’s account; 
denies the existence of the alleged industry practice which would 
allow the complainant a 4% allowance for shrinkage in weight, on 
the 240 head purchased ; and denies any collusive arrangement be- 
tween Harold Stewart and respondent. 


An oral hearing was held January 14, 1976, at St. Paul, Min- 
nesota, before Edward A. Hoffman of the Office of the General 
Counsel of this Department. Complainant was represented by 
Bernard Berk, Esq., Green Bay, Wisconsin; respondent by Paul A. 
Thuet, Jr. and Paul Simonson, Esqs., South St. Paul, Minnesota. 
Four witnesses testified. Three exhibits were received. Both 
parties filed proposed findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainant at all times material herein was a corporation 
with its principal office at Green Bay, Wisconsin, and engaged in 
business as a packer, and employed one Harold Stewart, not a 
party herein, as a salaried livestock buyer. 


2. Respondent at all times material herein was a corporation 
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with its principal office at South St. Paul, Minnesota, and engaged 
in business as a dealer, buying and selling livestock for its own ac- 
count in commerce, and was so registered under the Act with the 
Secretary ; respondent’s vice-president, Frederick Stewart, not a 
party herein, was a brother of Harold Stewart. 


3. On August 28, 1974, respondent purchased 68 head of cattle 
from a person not a party herein, which it moved to a feedlot near 
St. Paul, Minnesota. 


4. On September 4 and 5, 1974, Harold Stewart, at that feedlot, 
purchased a total of 240 head of cattle from respondent for com- 
plainant’s account. Included among these were the 68 head pur- 
chased by respondent on August 28, 1974. The price was based on 
the actual weight at the feedlot without specific allowance for fill. 
The cattle were shipped to, and paid for by, complainant. Harold 
Stewart negotiated the purchases with Frederick Stewart. 


6. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


The only evidence in support of complainant’s contention that 
the 68 head of cattle purchased on August 28, 1974, for respond- 
ent’s account, were so purchased by Harold Stewart, was the affi- 
davit of one Conrad Olson, not a party herein, exhibit D to the in- 
vestigate report. Olson did not testify at the hearing. However, 
Frederick Stewart testified without reservation, and convincingly, 
that it was he who purchased the 68 head for respondent, and that 
he negotiated that purchase with Olson. 


With respect to complainant’s contention that it should have re- 
ceived a specific 4% allowance for shrinkage in weight of the 240 
animals purchased on September 4 and 5, 1974, S. W. Frankenthal, 
president of complainant, testified (Tr. 92-3) : 


Q. What is the practice in the industry with respect to 
purchase of cattle when they are purchased, other than, 
say, at the packing house? What if you buy cattle from 
a feed lot or a farmer, what is the practice in the industry 
with respect to how you determine the weight? 


A. Well, there is about four ways of buying cattle. If 
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aged you buy them at the So. St. Paul Stockyards, you look at 
1 ac- them and you make your decision and you can estimate 
| the about what time that cow will be going to the scale or 
ot a those animals, I should say. If you are buying at an auc- 


tion sale, they are either scaled immediately before or 
after sale and sometimes the auction ring is also the 


attle scale. When you buy cattle out of feed lots, you either buy 

new them with an overnight stand off feed and water over- 
night delivered to the packing house the next morning, or 

dlot, you scale the next morning at the feed lot with a four 

com- per cent allowance for stomach fill. 

pe Q. From the weight taken at the feed lot? 

* fill, A. From the actual weight. In other words, if you 

arold bought a thousand pound animal at 30 cents a pound, you 
would pay for 960 pounds. If you scale in the afternoon, 

f the you would receive a five per cent allowance. In other 


words, you would pay for 950 pounds. 
Q. Is that because of the additional feed and water dur- 
ing the day? 


A. That’s right. 
that However, Frankenthal also testified (Tr. 107-8) : 


ond- Q. You spoke about the way you buy cattle and stated 
affi- some four ways. Actually when cattle are bought, I as- 
lé In- sume there is an agreement between the seller and the 
ever, buyer and that that so-called shrink, if there is shrink 
ngly, taken, is noted some place, is it not? It is on the scale tick- 
| that et isn’t it, the four per cent or three per cent or five per 
cent, or whatever? 
ye re- A. Certainly; it has to be documented. 
ae Q. That’s right. It is on the ticket? 
A. Ticket, on the invoice, some place it has to be docu- 
' mented. 
‘ Q. So that if you get a load of cattle at $25 a hundred 
1 and there is nothing on the ticket, isn’t it a fact you 
y would assume that is without shrink? 


A. That would be without shrink. I also would assume 
f that this is off feed and water for one night. 
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Q. You have a buyer that does whatever he does, is 
that right? 


A. Hedoes whatever he does. 


Q. And the agreement could be with shrink, without 
shrink, you could add on to the price $2 a hundred if they 
were empty or $3 a hundred if they were to take it off, 
if they were full. In other words, there are various ways 
to buy cattle between agreement? 


A. You can make any agreement you wish. 


Q. And it is up to the buyer and seller to make that 
agreement, is that correct? 


A. Iwould assume so. 


Frankenthal also testified that Harold Stewart had been given 
instructions as a buyer for complainant that any purchases he 
made from respondent were to be on a “grade and yield” basis, to 
minimize the conflict of interest arising out of the fact that Har- 
old Stewart and respondent’s vice-president Frederick Stewart 
were brothers. Also, Frederick Stewart testified at the hearing 
(Tr. 22 et. seq.) that prior to the transactions in dispute herein, 
all animals which Harold Stewart bought from respondent for 
complainant, had been bought on a “grade and yield” basis. In 
view of this, and the obvious conflict of interest arising out of the 
relationship between the two Stewart brothers, complainant might 
have had the right to insist on paying respondent for the 240 ani- 
mals on a “grade and yield” basis rather than the basis on which 
the two brothers agreed. 3 Am Jur 2d, Agency §§78-9. However, 
the record contains no facts on the basis of which we might com- 
pute the difference, if any, between what was paid to respondent 
for the anmials, and what would have been paid to respondent if 
the price had been determined on a “grade and yield” basis. 


Frankenthal testified (Tr. 98) that at the time complainant 
paid for the animals, it had been billed for them by a firm other 
than respondent and did not know that they had been bought from 
respondent. However, Exhibits 30 and 33 to the investigate report 
include the invoices sent to complainant for the two purchases in 
question, of a total of 240 animals, and each shows clearly the no- 
tation “O&S” in a column headed “Bought from,” the notation 
“Stewart Buy,” and the fact that the animals were bought on a 
price-per-cwt. basis rather than “grade and yield” basis. 
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We must conclude that the record does not contain sufficient 
basis for ordering respondent to pay reparation to complainant. A 
complainant always has the burden of proof in such proceedings. 
Keck v. National Farmers Organization, 35 A.D. 1206 (1976) ; 
Piepmeier v. Dixon Livestock Com. Co., 35 A.D. 265 (1976) ; El- 
liott v. Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


Respondent objected to the refusal of the presiding officer to 
admit respondent’s Exhibit 1, a deposition of Conrad Olson which 
was taken in connection with a court proceeding between com- 
painant and Harold Stewart. In view of the result reached it is 
not necessary to rule on this objection. 


This decision and order is the same as a decision and order is- 
sued by the Secretary of Agriculture, being issued pursuant tc 
delegated authority, 7 CFR §2.35, 42 F.R. 4395. as authorized by 
Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450¢. See also Re- 
organization Plan No. 2 of 1953 (5 U.S.C., 1970 ed., appendix page 
550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 9 
CFR §§202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. ICC, 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 17,650) 


In re EMERSON W. REAMAN. P&S Docket No. 5388. Decided 
March 15, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
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him for violating the Act and the regulations in connection with his op- 
erations as a dealer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent wilfully violated the Act and the Regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations in the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations in the Complaint, the order 
to become effective on the sixth day after service upon the re- 
spondent. 


Complainant has recommended that the order consented to by 
the respondent be issued. Respondent has filed and is maintaining 
a surety bond to secure the performance of his livestock obliga- 
tions subject to the Act. Therefore, complainant also recommends 
that respondent not be suspended as a registrant under the Act. 


FINDINGS OF FACT 


1. (a) Emerson W. Reaman, herein referred to as the res- 
pondent, is an individual doing business as J. & B. Livestock. His 
address is P.O. Box 12, Clarks, Nebraska 68628. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to purchase livestock for slaughter only. 


2. Respondent was notified by certified mail that if he engaged 
in business as a market agency or dealer in commerce without 
adequate bond coverage or its equivalent, as required under the 
Act and the Regulations, he would be in violation of section 312 (a) 
of the Act, and sections 201.29 and 201.30 of the Regulations. Not- 
withstanding such notice, respondent has engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the Regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, res- 
pondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the Regulations (9 
CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the Regulations issued thereunder, without filing and maintaining 
a reasonable bond or its equivalent as required under the Act and 
the Regulations. 


This order shall have the same force and effect as if entered 
after full hea ring and shall be effective on the sixth day after 
service upon respondent. 

Copies hereof shall be served upon the parties. 
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(No. 17,651) 


In re LEROY WEAVER. P&S Docket No. 5390. Decided March 15, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer and market agency thereunder as found herein. Respondent 
is suspended as a registrant under the Act for 30 days and thereafter 
until he is in full compliance with the bonding requirements thereof. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Compain- 
ant filed by the Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, charging that 
the respondent wilfully violated the Act and the Regulations issued 
thereunder (9 CFR 201.1 et-seq.). 


Respondent has filed an answer in which he admits jurisdic- 
tional allegations in the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.), and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations in the Complaint, the order 
to become effective on the sixth day after service upon respondent. 

Complainant has recommended that the order consented to by 
the respondent be issued. 


WI 
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FINDINGS OF FACT 


1. (a) Leroy Weaver, herein referred to as the respondent, 
is an individual whose address is 3924 Center Highway, Nacog- 
doches, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock 
in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture 
as a dealer and market agency to buy and sell livestock in com- 
merce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated. Respondent was notified that if he continued his live- 
stock operations without bond coverage or its equivalent as re- 
quired under the Act and the Regulations, he would be in violation 
of section 312(a) of the Act, and sections 201.29 and 201.30 of 


- the Regulations. Notwithstanding this notice, respondent has en- 


gaged in the business of a market agency and dealer in commerce 
without filing and maintaining a reasonable bond or its equivalent 
as required under the Act and the Regulations. 


8. Respondent, in connection with his livestock transactions 
subject to the Act, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, purchased livestock 
in commerce and in purported payment therefor issued checks 
which were returned unpaid by the bank because the respondent 
did not have and maintain sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


4. Respondent, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
for such livestock. 


5. Respondent failed to keep and maintain accounts, records, 
and memoranda which fully and correctly disclose all transac- 
tions involved in his business subject to the Act in that respondent 
failed to keep and maintain: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth; (2) 
a cash receipts and disbursements journal; (3) a purchase and 
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sale journal; (4) a record of all checks issued; (5) all cancelled 
checks and drafts; (6) monthly reconciliations of his bank ac- 
counts; and (7) periodic livestock inventory records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, res- 
pondent has wilfully violated section 312 (a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the Regulations (9 
CFR 201.29, 201.30). 


By reason of the facts set forth in Findings of Fact Nos. 3 and 
4, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the Regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact No. 5, res- 
pondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the Regulations promulgated 
thereunder, without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the Regulations; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; 


3. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions in- 
volved in his business subject to the Act including: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth; (2) a cash receipts and disbursements journal; 
(3) a purchase and sale journal; (4) a record of all checks issued; 
(5) cancelled checks and drafts; (6) monthly reconciliations of 
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his bank accounts; and (77 periodic livestock inventory records. 


Respondent is suspended as a registrant under the Act for a 
period of thirty days, and thereafter until he complies fully with 
the bonding requirements of the Act and Regulations. When res- 
pondent has complied with such requirements, a supplemental or- 
der will be issued in this proceeding terminating the suspension 
after the expiration of the 30-day period. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after ser- 
vice upon respondent. 


Copies hereof shall be served upon the parties. 


In re DIRECT LIVESTOCK BUYERS, INC. P&S Docket No. 5368. De- 
cided March 22, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for 
violating the Act and the regulations in connection with its operations as 
a dealer thereunder as found herein. Respondent is suspended as a regis- 
trant under the Act for 15 days. 


James A, Brennan, for complainant. 
H. Ralph Gaw, Tipton, MO. for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
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Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the order to become effective on the sixth day after service 
upon the respondent. Complainant has recommended that the or- 
der consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Direct Livestock Buyers, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Marshall, Missouri, and whose mailing address is 
P. O. Box #719, Marshall, Missouri 65340. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. (a) As of April 30, 1976, the respondent had current li- 
abilities totaling $104,457.64 and current assets totalling $42,- 
355.23, resulting in an excess of current liabilities over current 
assets of $62,102.41. 


(b) As of June 23, 1976, respondent had current liabil- 
ities totaling $119,498.21 and current assets totalling $54,780.77, 
resulting in an excess of current liabilities over current assets of 
$64,717.44. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period April 30, 1976 through June 
23, 1976, engaged in the business of a dealer in commerce, not- 
withstanding the fact that during such period, respondent’s cur- 
rent liabilities exceeded its current assets. 


4. (a) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in 





par 
cha 
pur 


res) 


sors, 
vice, 
desis 


curr 


stock 


Re 
teen 
that 
it is 3 





1 to 
usi- 
Ss is 


ling 


t li- 
42,- 
rent 


abil- 
).77, 
Ss of 


| its 


June 
not- 
cur- 


as a 
h in 


PACKERS AND STOCKYARDS ACT, 1921 343 
Cite as 386 A.D. 341 


paragraph IV of the Complaint, and at divers other times, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


(b) As of June 23, 1976, there remained unpaid by the 
respondent a total of $42,944.97 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein 
respondent has wulfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 


.201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors, and assigns, directly or through any corporate or other de- 
vice, in connection with its operations as a dealer, shall cease and 
desist from: 


1. Operating as a dealer while its current liabilities exceed its 
current assets ; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for fif- 
teen days and thereafter, until such time as it shall demonstrate 
that it is no longer insolvent. When respondent demonstrates that 
it is no longer insolvent, a supplemental order will be issued in this 
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proceeding terminating the suspension, after the expiration of the 
15 day period of suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 17,653) 


In re JAMES ALLAN & SONS. P&S Docket No. 5147. Decided March 
22, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it 
for violating the Act and the regulations issued thereunder in failing 
to pay when due for livestock in connection with its operations as.a 
packer under the Act. Respondent is ordered to cease and desist from 
said violation. 


Rodney J. Streff, for complainant. 
John M. Sherwood, San Francisco, CA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits 
the jurisdictional allegations of the complaint, waives oral hear- 
ing and further procedure under the rules of practice (9 CFR 
202.1 et seq.), and consents to the issuance of a specified order 
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after notice to respondent of proposed entry of the order, the or- 
der to become effective on the first day after service upon res- 
pondent. Complainant has recommended that the order consented 
to by the respondent be issued after respondent is notified of pro- 
posed entry of the order. Such notice has been given. 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, James Allan & Sons, its officers, directors, agents, 
employees, successors, and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a pack- 
er within the meaning of such term as defined in the Act, shall 
not: 

1. Fail to pay, when due, the full purchase price of livestock 
purchased in commerce, or 


2. Purchase livestock in commerce while respondent’s current 
liabilities exceed its current assets unless respondent pays the full 
purchase price of the livestock at the time of purchase or pays the 
full purchase price of the livestock in accordance with credit 
agreements obtained from sellers to whom respondent has dis- 
closed that its current liabilities exceed its current assets. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after ser- 
vice upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 17,654) 


In re WILLIAM LEHRKAMP, d/b/a LEHRKAMP LIVESTOCK. P&S 
Docket No. 5331. Decided March 22, 1977. 


Consent order ~ Sanction 


Respondent has consented to issuance of the order herein against him for 
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violations of the Act and the regulations in connection with his opera- 
tions as a dealer thereunder with respect to false weights and prices as 
found herein. Respondent is suspended as a registrant under the Act 
for 6 months and thereafter until he demonstrates that he is no longer 
insolvent. 


Allan R. Kahan and June Campana, for complainant. 
Joe H. Newmayr, Gettysburg, SD, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. et seq.), 
instituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order, the order to become ef- 
fective on the sixth day after service upon respondent. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Operating as a dealer while his current liabilities exceed his 
current assets; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
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pay such checks or drafts, on deposit in the bank account from 
which such checks are to be paid; 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


4, Selling livestock on the basis of false and incorrect weights 
and/or false or incorrect purchase prices; 


5. Issuing scale tickets, invoices, and other billings for live- 
stock purchased on a commission basis showing purchase weights 
and/or purchase prices other than the true and correct purchase 
weights and/or purchase prices; 


6. Billing persons for whom he purchases, or to whom he sells 
livestock, or causing such persons to be billed on the basis of price 
other than that agreed upon in the purchase or sale agreement 
between the parties; 


7. Collecting for livestock purchased or sold by him, in com- 
merce, or causing other persons to collect or pay for such live- 


‘ stock on the basis of prices other than those agreed upon in the 


purchase or sale agreement between the parties; and 


8. Issuing scale tickets pertaining to livestock weighted for 
purposes of purchase or sale which fail to show the true and cor- 
rect name of the seller or owner, the actual weight of livestock, 
and the name or initials of the person operating the scale at the 
time of weighing. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
hess as a dealer subject to the Act including (1) a general ledger 
of accounts; (2) purchase invoices; and (3) a correct and com- 
plete copy of scale tickets. 


Respondent is suspended as a registrant under the Act for a 
period of six months and thereafter until such time as the res- 
pondent demonstrates that he is no longer insolvent. When the 
respondent demonstrates that he is no longer insolvent, a Sup- 
plemental Order will be issued terminating such suspension after 
the expiration of the six month period. 


This order shall become effective on the sixth day after service 
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upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 17,655) 


In re SUSAN WINN. P&S Docket No. 5381. Decided March 22, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against her for 
wilfull violations of the Act and regulations in connection with her 
operations as a market agency thereunder as found herein. Respondent 
is therefor suspended as a registrant under the Act for 15 days and 
thereafter until she is in full compliance with the bonding requirements 
of the Act and the deficit in her custodial account is eliminated. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which she admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Suzan Winn, hereinafter referred to as the respond- 
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ent, is an individual doing business as L. A. Horse & Mule Auction, 
whose address is 108 Pinewood Place, Glendora, California 91740. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and oper- 
ating the L. A. Horse and Mule Auction, a posted stockyard under 
the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock in commerce for her own account and selling livestock 
in commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture 
as a market agency to sell livestock on commission in commerce. 


2. (a) Respondent, at the stockyard, on or about the dates 
listed below, and at divers other times, from February 7, 1975 
through August 22, 1975, sold livestock consigned to her for sale 
on a commission basis and, in connection with such sales, issued 
to the consignors in payment of the net proceeds resulting from 
such sales checks which were drawn on respondent’s custodial ac- 
count but which, when presented for payment, were returned un- 
paid because respondent did not have sufficient funds on deposit 
in the bank account upon which such checks were drawn. 


Custodial Account 


Date of Check Check No. Payee Amt. of Check 
February 25, 1975 1846 Mike Hobbs $250.00 
March 21, 1975 2023 G. W. Thomas 898.03 
May 9, 1975 2290 Tri C 52.00 
July 25, 1975 3167 Joan Lewis 370.50 
August 1, 1975 3190 Virginia Allen 380.50 


(b) Respondent, in connection with her operations as a 
market agency, on or about the dates set forth above and at divers 
other times during the period from February 7, 1975 through 
August 22, 1975, sold livestock at the stockyard on a commission 
basis and failed to remit to the owners or consignors of such live- 
stock, when due, the net proceeds derived from the sale of said 
livestock. 


3. Respondent, during the period from January 31, 1975 
through September 25, 1975, failed to maintain and use properly 
her “Custodial Account for Shippers’ Proceeds”, thereby endan- 
gering the faithful and prompt accounting therefor and payment 
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of the portions thereof due the owners or consignors of livestock 
in that: 


(a) As of January 31, 1975, respondent had outstanding 
checks drawn on her “Custodial Account for Shippers’ Proceeds” 
in the amount of $8,216.37 and had to offset said checks a bank 
overdraft in the amount of $16.35, current proceeds receivable in 
the amount of $6,720.33 resulting in a deficiency of $1,512.39 in 
funds available to pay shippers’ proceeds ; 


(b) As of February 28, 1975, respondent had outstanding 
checks drawn on her “Custodial Account for Shippers’ Proceeds” 
in the amount of $20,036.70 and had to offset said checks, cash in 
said bank account in the amount of $3,108.40, current proceeds 
receivable in the amount of $13,615.14 resulting in a deficiency 
of $3,313.16 in funds available to pay shippers’ proceeds; 


(c) As of April 30, 1975, respondent had outstanding 
checks drawn on her “Custodial Account for Shippers’ Proceeds” 
in the amount of $9,088.56 and had to offset said checks, cash in 
said bank account in the amount of $66.18, current proceeds re- 
current proceeds receivable, resulting in a deficiency of $13,049.82 
in funds available to pay shippers’ proceeds; 


(d) As of May 30, 1975, respondent had outstanding 
checks drawn on her “Custodial Account for Shippers’ Proceeds” 
in the amount of $9,088.56 and had to offset said checks, cash in 
said bank account in the amount of $66.18, current proceeds re- 
ceivable in the amount of $6,443.82 resulting in a deficiency of 
$2,578.56 in funds available to pay shippers’ proceeds; 


(e) As of August 29, 1975, respondent had outstanding 
checks drawn on her “Custodial Account for Shippers’ Proceeds” 
in the amount of $6,988.52 and had to offset said checks, cash in 
said bank account in the amount of $2,698.60, current proceeds 
receivable in the amount of $3,570.31, resulting in a deficiency of 
$719.61 in funds available to pay shippers’ proceeds; and, 


(f) As of September 25, 1975, respondent had outstand- 
ing checks drawn on her “Custodial Account for Shippers’ Pro- 
ceeds” in the amount of $4,057.54 and had to offset said checks, 
cash in said bank account in the amount of $2,733.58, no deposits 
in transit or current proceeds receivable, resulting in a deficiency 
of $1,323.96 in funds available to pay shippers’ proceeds. 
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Such deficiencies were due, in part, to respondent’s use of cus- 
todial funds to finance her dealer business, and for other pur- 
poses of her own. 


4. On or about the dates and in the transactions set forth be- 
low, and at divers other times during the period from January 3, 
1975 through September 26, 1975, respondent purchased for her 
own speculative account in the name of Golden West, livestock 
which had been consigned to respondent for sale on a commission 
basis, as follows: 


Date No. of 

1975 Consignor Head Price 
8/21 Vernon E. Stagner 1 $175.00 
3/21 Charles D. Rutledge 2 200.00 
4/4 Roy Highley 1 175.00 
5/16 Mrs. Doug Chandler 2 240.00 
5/16 Gary McFall 1 150.00 
5/16 John Baca 2 300.00 
5/16 Bar 27 Ranch 2 285.00 
5/16 Joe Lima 1 225.00 
5/16 Darrell Dodd 1 110.00 
5/16 Sam Hahn 1 225.00 
6/20 Ken Manadere 1 130.00 
7/18 Dorothy Parenteau 1 125.00 
7/18 Joseph Wirkuski 1 85.00 
8/8 John Meyers 1 125.00 
8/8 M. Brett 1 150.00 
9/19 H. Orwin 1 100.00 


5. Respondent, during the period from January 17, 1975 to 
September 12, 1975, in the transactions set forth below and at 
divers other times, in connection with her market agency opera- 
tions at the stockyard, purchased livestock which had been con- 
signed to her for sale on a commission basis and resold the live- 
stock on the same day and in the same lots at increased prices, 
and failed to remit the additional price to the consignors. 

No. Head Sale Resale Profit to 


Date Consignor & Species Amount Amount Golden West 
Jan. 17, 1975 Newhall Land 2 Geld. $300.00 417.50 117.50 
& Farming 
Feb, 21, 1975 D. Brown 2 Geld. 560.00 855.00 295.00 
1 mare 
Mar. 21, 1975 Charles 1 stud 200.00 387.50 137.50 
Rutledge 1 mare 
May 16, 1975 Mrs. Doug 1 geld. 240.00 322.50 82.50 
Chandler 1 mare 
Aug. 8, 1975 M. Brett Sorrel 150.00 200.00 50.00 


Mare 
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6. (a) Respondent, in connection with her operations as a 
dealer on or about the dates and in the transactions set forth 
below and at divers other times during the period from March 4, 
1975 through September 12, 1975, purchased livestock in com- 
merce and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


Date(s) of Date of # of Head Amt. of 
Purchase Check & Species Purchased (At) (From) Check 
2/25 & 38/4/75 3/4/75 11 horses Maclin-Caldwell $1,825.00 

(Tack) + Auction Co. 
4/15 & 5/18/75 5/18/75 18 horses + Maclin-Caldwell 2,147.00 
Tack + Auetion Co. 


reimbursement 
of previously 


tendered 
NSF check 
6/3/75 6/3/75 7 horses + Maclin-Caldwell 1,783.00 
(Tack) Auction Co. 
7/15/75 7/14/75 10 horses Maclin-Caldwell 812.50 
Auction Co. 
7/22/75 7/22/75 11 horses + Maclin-Caldwell 1,515.00 
(Tack) Auction Co. 
8/12/75 8/12/75 8 horses Maclin-Caldwell 1,252.50 
Auction Co. 
5/22/75 5/22/75 2 horses Lancaster Sales Yard 252.50 
7/17/75 7/17/75 9 horses + Lancaster Sales Yard 1,250.50 
(Tack) 
8/14/75 8/14/75 8 horses Lancaster Sales Yard 862.00 
8/28/75 8/28/75 6 horses + Lancaster Sales Yard 1,346.25 
(Tack) + 
reimbursement 
of previously 
tendered 
NSF check 


(b) Respondent, in connection with her operations as a 
dealer, on or about the dates and in the transactions set forth 
above, and at divers other times during the period from March 
4, 1975, through September 12, 1975, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such 
livestock. 
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7. Respondent, during the period from on or about March 4, 
1975, through on or about September 12, 1975, while registered 
as a market agency selling on commission only, engaged in the 
business of buying and selling livestock for her own account, in 
commerce, without reporting such change in the nature of her 
business to the Administrator, Packers and Stockyards Admin- 
istration, within ten (10) days after making such change. 


8. Respondent, during the period March 4, 1975 through 
September 12, 1975, engaged in the business of buying and sell- 
ing livestock in commerce as a dealer without filing and main- 
taining a reasonable bond or its equivalent. 


9. Respondent, during the period from February 7, 1975 
through September 26, 1975, submitted accounts of sale to con- 
signors of livestock that failed to disclose the names of the pur- 
chasers. Respondent retained copies of such accounts of sale as a 
part of her records. 


10. Respondent, during the period from on or about Janu- 
ary 1, 1975, through September 26, 1975, in connection with her 
operations as a dealer, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in her business in that Respondent, during said period, 
failed to establish and maintain a separate journal account for 
livestock purchased on a dealer basis. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, re- 
spondent has wilfully violated sections 304, 307 and 312(a) of 
the Act (7 U.S.C. 205, 208 and 213(a)) and section 201.43 (a) 
of the regulations (9 CFR 201.43 (a) ). 


By reason of the facts found in Finding of Fact 3 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41 and 201.42). 


By reason of the facts found in Finding of Fact 4 herein, re- 
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spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and sections 201.57(a) of the regu- 
lations (9 CFR 201.57 (a) ). 


By reason of the facts found in Finding of Fact 5 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and section 201.59 of the regulations 
(9 CFR 201.59). 


By reason of the facts found in Finding of Fact 6 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)), and section 201.43(b) of the regu- 
lations (9 CFR 201.43(b) ). 


By reason of the facts found in Finding of Fact 7 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.13 of the regulations (9 CFR 201.13). 


By reason of the facts found in Finding of Fact 8 herein, re- 
spondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 301.29 and 201.30) ). 


By reason of the facts found in Finding of Fact 9 herein, re- 
spondent has violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a) and 221), and section 201.43 of the regula- 
tions (9 CFR 201.43). 


By reason of the facts found in Finding of Fact 10 herein, re- 
spondent has violated section 401 of the Act (7 U.S.C. 221). 

Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 


2. Using funds received as proceeds from the sale, in com- 
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merce, Of livestock handled on a commission basis for purposes 
of her own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
or making such other use of shippers’ proceeds in her possession 
or control as will endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof due 
to the person or persons entitled thereto; 


3. Failing to maintain her Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


4, Purchasing livestock from consignment for resale for her 
own speculative accounts ; 


5. Failing to remit to consignors the increase in selling price 
involved where respondent has purchased livestock from the con- 
signment and has resold such livestock on the same day and 
the same lot at a higher price; 


6. Issuing checks in payment for livestock purchased in com- 


- merce without having and maintaining sufficient funds on de- 


posit in the bank account upon which they are drawn, to pay 
such checks; 


7. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


8. Failing to notify the Administrator of the Packers and 
Stockyards Administration within the (10) ten day time period 
specified in the regulations, of any change in the name, address, 
management, nature, control, or ownership of her business as 
a registrant; 


9. Engaging in any business, in commerce, in any capacity for 
which bonding is required under the Packers and Stockyards Act 
and the regulations, without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 


10. Issuing accounts of sale which fail to show the true, full 
and correct names of the buyers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in her busi- 
hess subject to the Act, including a general ledger of accounts, a 
daily record of livestock purchases and sales, a cash receipts jour- 
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nal, a complete and accurate record of checks issued, and a live- 
stock inventory. Respondent shall make monthly reconciliations 
of her accounts. 


Respondent is suspended as a registrant under the Act for a 
period of fifteen days and thereafter until she complies fully with 
the bonding requirements under the Act and regulations, and until 
she shows that a shortage no longer exists in her custodial ac- 
count. When respondent demonstrates that she has complied fully 
with such requirements, a supplemental order will be issued in 
this proceeding terminating the suspension, after the expiration 
of the fifteen day period. 


This order shall be effective on the sixth day after service upon 
the respondent. Copies hereof shall be served on the parties. 


(17,656) 


WILLIAM R. RIECHERS v. FRANK J. FARRAR. P&S Docket No. 5219. 
Decided March 23, 1977. 


Delivered cattle — illness and death of — Restitution — demand 
for — Agency — failure to prove — Dismissal 


Where complainant failed to sustain his burden of proof that Brown and 
Webb acted as agents of respondent Farrar in connection with the trans- 
action involving the cattle in issue, the complaint is dismissed. 


Michael A. Sanders, Presiding Officer. 
Complainant pro se. 
R. Jack Garrett, West Plains, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a formal 
complaint filed December 9, 1974, naming “Frank Farrah, F&F 
Cattle Company, Waverly, Nebraska” as respondent, complainant 
alleged that he ordered cattle, and that the cattle he received 
were sick. He claimed damages of $400 for three dead cattle, $49 
for shots, and $1,360 for medicated feed, or a total of $1,809. 

A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR §202.40), were served on respondent Frank J. 
Farrar on October 10, 1975, and a copy of the investigation re- 
port was served on complainant on the same day. 


Respondent timely filed an answer denying liability, and re- 
quested an oral hearing. 


An oral hearing was held at St. Louis, Missouri, on December 
10, 1976, before Michael A. Sanders of the Office of the General 
Counsel of the Department. Complainant represented himself at 
the hearing and respondent was represented by R. Jack Garrett, 
Esq.. West Plains, Missouri. Complainant, respondent, and one 
witness testified, and one exhibit was introduced into evidence. 


FINDINGS OF FACT 


1. Complainant William R. Riechers at all times material 
herein was engaged in business as a farmer and livestock feeder 
at Darlington, Wisconsin. 


2. Respondent Frank J. Farrar at all times material herein 
was engaged in business as a dealer buying and selling livestock 
for his own account in commerce, with his principal place of busi- 
ness at West Plains, Missouri, and so registered under the Act 
with the Secretary of Agriculture. 


3. In August of 1974, one Stephen Webb, Waverly, Nebraska, 
not a party herein, contacted complainant and asked if he, com- 
plainant, needed feeder cattle. Complainant advised Webb that 
he would buy two pot-loads of “fresh” heifer calves; this was 
repeated later in a telephone call between complainant and one 
M. 0. Brown, West Plains, Missouri, also not a party herein. 


4. On September 13, 1974, Webb and Brown delivered 196 
cattle to complainant’s farm in Wisconsin. The cattle were not 
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“fresh ;” the few that had not been purchased at auction, had 
been held at an auction for six days before shipment to complain- 
ant’s farm. Complainant inspected them upon delivery and com- 
plained about their condition. Webb and Brown agreed to a 
reduction, in their requested price, of mors than $1,000.00, and 
complainant paid Webb $26,772.30 by check and accepted the 
cattle. 


5. Brown had purchased in Missouri, the cattle delivered to 
complainant, and respondent Farrar had paid for them. Webb 
and Brown paid respondent Farrar the amount he advanced plus 
a certain amount per head, after the cattle were delivered to and 
paid for by complainant. 


6. The next day, September 14, 1974, complainant again in- 
spected the cattle and observed that many were sick. A total of 
seven of the heifers died between September 13, 1974, and Decen:- 
ber 26, 1974. 


7. Complainant did not again contact Webb and Brown about 
the cattle until October 8, 1974. 


8. The complaint was filed within ninety days of the accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


It is clear that complainant ordered “fresh” cattle and that 
the cattle which he received were not “fresh.” It is also clear that 
if complainant at the time of delivery did not know that the cattle 
were not “fresh,” he did know that they were not of the quality 
ordered, and he asked for a substantial reduction in price, and 
he accepted them after this was agreed to. 


Complainant testified that when the cattle arrived he ob 
served that they were tired, but was unaware that they were ill 
He testified that he did not learn that they were ill until he in- 
spected them again the next morning. 


On October 8, 1974, complainant sent a letter addressed to “F&F 
Cattle Company, P.O. Box 246, Waverly, Nebraska,” in which he 
complained about the sickness and death of the cattle, and de 
manded restitution in the amount of $1,809. The name and 
address of “F&F Cattle Company” had been given to him by Webb. 
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Respondent Farrar testified at the hearing that Webb and 
Brown were not his agents but merely obtained financing from 
him in order to buy the cattle sold to complainant. The only evi- 
dence to the contrary is an affidavit of Webb, exhibit 4a to the 
investigation report, which includes, “I was employed as an agent 
for the F&F Cattle Co., of West Plains, Missouri. F&F Cattle 
Company stands for Frank Farrar, West Plains, Missouri.” Also, 
there is 2a memorandum of an interview of Brown, exhibit 5a to 
the investigation report, in which he is reported to have stated 
that he and Webb “operated under Frank Farrar’s Nebraska State 
Dealer license and used the trade name of F&F Cattle Co., or F&F 
Livestock, Waverly, Nebraska. Brown and Webb did all the buy- 
ing and selling of the livestock.” 


We must conclude that we are without sufficient basis to order 
respondent Frank J. Farrar to pay reparation to complainant in 
this proceeding. A complainant always has the burden of proof in 
such a proceeding. See Robert L. Allen, 34 A.D. 872 (1975) ; Kirk- 
patrick v. Templeton Sales Yd., 33 A.D. 639 (1974) ; Goff v. Wet- 
zel, 33 A.D. 331 (1974) ; F. G. Gonzales v. Hunt and Hunt, 31 A.D. 
1280 (1972). Webb and Brown, not having been named as re- 
spondents in the complaint, are not parties to this proceeding, 
and we make no findings regarding whether they might be liable 
to complainant on account of the transaction complained about. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 17,657) 


In re COLLINSVILLE LIVESTOCK EXCHANGE, INC. P&S Docket No. 
5320. Decided January 7. 1977. 


Answer—failure to file—admission of facts—Bond- 
ing requirements—failure to comply with—Sanction 
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Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a market agency thereunder in failing to comply 
with the bonding requirements thereof, respondent is suspended as a 
registrant under the Act until it is in full compliance with said bond- 
ing requirements. 


Allan R. Kahan, for complainant. 
Respondent pro se, 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint alleges 
that the respondent wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail on July 20, 1976. 


Respondent was informed in the letter of service that an 
answer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. Respondent has failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Sec- 
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tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Collinsville Livestock Exchange, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at Collinsville, Oklahoma, and its mailing 
address is Route 1, Box 327, Collinsville, Oklahoma 74201. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and 
operating the Collinsville Livestock Exchange, Inc. stockyard 
(OK-118), posted under and subject to the provisions of the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock 
on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 


- a market agency to sell livestock in commerce on a commission 


basis. 


2. Based on the volume of business, reported in its annual 
report, that the respondent transacted as a market agency dur- 
ing the period October 1, 1974 through September 30, 1975, re- 
spondent was required, under the Act and the regulations, to in- 
crease the amount of bond or bond equivalent maintained to secure 
the performance of its market agency obligations from $30,000 to 
$55,000. Respondent was notified of the required increase in its 
bond coverage by certified mail on or about January 31, 1976. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a market agency selling livestock in commerce 
on a commission basis, without furnishing the required additional 
bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a) ), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 
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Respondent, its officers, directors, agents, employees, succes- 


ORDER 


sors and assigns, directly or through any corporate or other de- 
vice, in connection with respondent’s operations under the Act, 
shall cease and desist from engaging in business in commerce in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in the proceeding ter- 
minating this suspension. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* Copies hereof shall be served upon 
the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyard Act this Decision and Order 
becomes final without further proceedings 35 days after service 
hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in Sections 202.16 and 
202.18 of the Rules of Practice, as amended. 


(No. 17,658) 


In re GILES LOWERY STOCKYARDS, INC. d/b/a LUFKIN LIVESTOCK 
EXCHANGE. P&S Docket No. 5343. Decided January 12, 1977. 


Bonding requirements — failure to comply with — Answer — 
failure to file — admission of facts ~ 


Sanction 


Where respondent violated the Act and the regulations in connection with its 


* The Decision and Order became final February 16, 1977.—Ed. 
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operations as a market agency thereunder, in failing to comply with the 
bonding requirements of the Act, respondent is suspended as a registrant 
under the Act until it is in full compliance with the bonding require- 
ments thereof. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 


‘Complaint alleges that respondent wilfully violated provisions of 


the Act and the Regulations promulgated thereunder by the Secre- 
tary of Agriculture (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act (9 CFR 202.1 et seg.) were served 
upon respondent by the Hearing Clerk by certified mail. Respond- 
ent was informed in the letter of service that an answer should 
be filed pursuant to the Rules of Practice, and that failure to 
answer denying the allegations in the Complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of such hearing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


l. (a) Giles Lowery Stockyards, Inc., hereinafter referred 
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to as the respondent, is a corporation doing business as Lufkin 
Livestock Exchange, and its principal place of business is located 
at Lufkin, Texas. Respondent’s business mailing address is P.O, 
Box 407, Huntington, Texas 75949. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and 
operating the Lufkin Livestock Exchange, a stockyard posted 
under and subject to the provisions of the Act, hereinafter referred 
to as the stockyard; 


(2) - Engaged in the business of selling livestock ona 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
the performance of its market agency obligations under the Act 
was terminated. Respondent was notified by certified mail of 
such termination and was informed that continued livestock opera- 
tions, without adequate bond coverage or its equivalent as re 
quired under the Act and the Regulations, would be in violation 
of section 312(a) of the Act and sections 201.29 and 201.30 of the 
Regulations. Notwithstanding such notice, respondent continued to 
engage in the business of a market agency, selling livestock in 
commerce on a commission basis, without filing and maintaining 
a reasonable bond or its equivalent as required by the Act and 
the Regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213 (a) ), and sections 201.29 and 201.30 of the Regulations (9 CFR 
201.29, 201.30). 


ORDER 


Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, its successors 
and assigns, shall cease and desist from engaging in business in 
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commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the Regulations issued thereunder, without filing and main- 
taining a reasonable bond or its equivalent as required by the 
Act and the Regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements of the Act and the 
Regulations. When it has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
the suspension. 

This order shall be effective on the sixth day after the Decision 
and Order becomes final.* 

Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings thirty-five (35) 
days after service hereof UNLESS appealed to the Secretary of 
Agriculture by a party hereto within thirty (30) days after serv- 
ice, as provided in sections 202.16 and 202.18 of the Rules of Prac- 
tice as amended. 


(No. 17,659) 


In re NEWFIELD MEAT PACKERS and JOSEPH VILLARI. P&S Docket 
No. 5335. Decided January 18, 1977. 


Answer — failure to file — admission of facts — Checks or drafts — 
insufficient funds — Failure to pay promptly and in full 


Where respondents violated the Act and the regulations in connection with 
their operations as a packer thereunder as found herein, respondents are 
ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
Fred A. Gravino, Woodbury, NJ, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


a 
* The Decision and Order became final February 18, 1977.—Ed. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint and Notice of Hearing filed by the Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The Complaint and Notice of Hearing al- 
leges that respondents violated provisions of the Act and the Reg- 
ulations promulgated thereunder by the Secretary of Agriculture 
(9 CFR 201.1 et. seq.). 


Copies of the Complaint and Notice of Hearing and the Rules of 
Practice governing proceedings under the Act (9 CFR 202.1 et. 
seq.) were served upon respondents by the Hearing Clerk by cer- 
tified mail. Respondents were informed in the letter of service that 
an answer should be filed pursuant to the Rules of Practice, and 
that failure to answer denying the allegations in the Complaint 
and Notice of Hearing and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


Respondents have failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint and Notice of Hearing, which are admitted by re- 
spondents’ failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. (a) Respondent Newfield Meat Packers, herein referred to 
as the corporate respondent is, a corporation organized and exist- 
ing under the laws of the State of New Jersey. Its principal place 
of business is located at Newfield, New Jersey, and its mailing ad- 
dress is P. O. Box 34, Newfield, New Jersey 08344. 


(b) The corporate respondent, under the direction, control, 
and management of Joseph Villari, is, and at all times material 
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herein was, engaged in the business of buying livestock in com- 
merce for the purpose of slaughter. 


(c) The corporate respondent is, and at all times material 
herein was, a packer within the meaning of this term as defined in 
the Act and subject to the provisions of the Act. 


2. (a) Respondent Joseph Villari, herein referred to as the 
individual respondent, is an individual whose business address is 
Newfield Meat Packers, P. O. Box 34, Newfield, New Jersey 
08344. The individual respondent is, and at all times material here- 
in was, the president and owner of the corporate respondent. He 
is, and at all times material herein was, in control of the operations 
of the corporate respondent, and does now and did at all times ma- 
terial herein establish its policies and direct its activities, includ- 
ing those which constitute the violations of the Act alleged herein. 


(b) The individual respondent is, and at all times material 
herein was, a packer within the meaning of this term as defined in 
the Act and subject to the provisions of the Act. 


3. The corporate respondent, under the direction, control, and 
management of the individual respondent, in connection with their 
operations as a packer, on or about the dates and in the transac- 
tions set forth in paragraph II of the Complaint and Notice of 
Hearing, purchased livestock in commerce and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank because respondents did not have and maintain sufficient 
funds on deposit in the account from which such checks were to 
be paid. 


4. (a) The corporate respondent, under the direction, control, 
and management of the individual respondent, in connection with 
their operations as a packer, on or about the dates and in the 
transactions set forth in paragraph III of the Complaint and No- 
tice of Hearing, purchased livestock in commerce and failed to pay, 
when due, the full purchase price for such livestock. 


(b) As of February 23, 1976, there remained unpaid by the 
respondents a total of $107,876.13 for livestock purchased in com- 
merce. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 3 and 
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4, respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the Regulations (9 CFR 
201.43 (b) ). 


ORDER 


Respondent Newfield Meat Packers, its officers, directors, 
agents, and employees, directly or indirectly through any corpor- 
ate or other device, and respondent Joseph Villari, individually or 
as an officer, director, agent, or employee of respondent Newfield 
Meat Packers, or through any corporate or other device, shall 
cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


This order shall be effective on the first day after the Decision 
and Order becomes final.* 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final without further proceedings thirty-five (35) 
days after service hereof UNLESS appealed to the Secretary of 
Agriculture by a party hereto within thirty (30) days after serv- 
ice, as provided in sections 202.16 and 202.18 of the Rules of Prac- 
tice as amended. 


(No. 17,660) 


In re MILLER ABBATOIR Co. P&S Docket No. 5319. Decided Jan- 


uary 27, 1977. 


Answer—failure to  file—admission of the 
Livestock for slaughter—failure to pay for 


* The Decision and Order became final March 7, 1977.,—Ed. 
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Where respondent in connection with its operations as a packer under the 
Act wilfully violated the Act and the regulations in failing to pay when 
due and in full in numerous purchase transactions, with a total remaining 
unpaid in the amount of $765,000 to the sellers of livestock, respondent is 
ordered to cease and desist from said violations, 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et. 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on July 7, 1976 by the Administrator, Packers and Stock- 


. yards Administration, United States Department of Agriculture. 


The complaint alleges that respondent has violated section 202 (a) 
of the Act (7 U.S.C. 192(a)) and sections 201.43(b) of the regu- 
lations (9 CFR 201.43 (b) ). 


Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hear- 
ing Clerk by certified mail on July 12, 1976. Respondent was in- 
formed in the letter of service that an answer should be filed with- 
in 20 days, and that failure to answer denying the allegations in 
the complaint and requesting an oral hearing would constitute ad- 
mission of such allegations and waiver of such hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 

This Decision and Order, therefore, are issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. (a) Respondent Miller Abattoir Co. is a corporation or- 
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ganized and existing under the laws of the State of New Jersey 
and has its principal place of business at North Bergen, New Jer- 
sey. Its mailing address is 2014 Fifth Street, North Bergen, New 
Jersey 07047. 


(b) Respondent Miller Abattoir Co. was at all times ma- 
terial herein engaged in the business of a packer: 


(1) buying livestock, in commerce, for slaughter pur- 
poses; and 


(2) preparing meat and meat food products for sale 
and shipment in commerce. 


(c) Respondent Miller Abattoir Co. was at all times mater- 
ial herein a “packer” within the meaning and subject to the Act. 


2. Respondent, Miller Abattoir Co., in connection with its op- 
eration as a packer, on or about the dates and in the transactions 
set forth below, and in other transactions at divers other times 
during the period from March 17, 1976, through May 1, 1976, pur- 
chased livestock for slaughter and failed to pay, when due, the full 
purchase price of such livestock. 


Date of 
Purchase No. of Purchase 

1976 Head Price Purchased at or From 
4/10/76 434 $22,729.16 Jack Mikles, Belleville, IL 
4/16/76 537 22,846.46 ” " 7 ” 
4/24/76 401 16,321.53 ES - m4 
4/30/76 405 24,483.80 a . 7 ” 
4/13/76 408 23,365.12 Jim Sharp, Beamon, IA 
4/24/76 328 13,125.15 e es r " 
4/23/76 867 7,576.98 Guy Williscroft, Sioux Falls, SD 
3/24/76 106 6,465.14 Vandivier Livestock, Inc., Lebanon, IN 
3/30/76 2138 8,334.60 N Z ? 7 ° 
4/2/76 149 6,936.34 . is . - 7 
4/3/76 70 4,139.60 ? : . = = 
4/6/76 240 18,410.85 " " ? ” ° 
4/14/76 197 8,722.98 ° e a “4 “i 
4/20/76 36 4,689.60 oe ~ e ~ rs 
4/26/76 311 11,213.98 e is és ™ ™ 
4/28/76 30 4,079.07 " a “ Pe # 
4/30/76 81 4,723.62 : = o " ° 
3/17/76 381 20,459.58 Teegardin Livestock Co., Columbus, OH 
3/23/76 333 16,358.35 = “i & ” 
8/31/76 427 21,333.06 a - . - ‘i 
4/6/76 358 19,061.32 " e is E : 


4/14/76 444 23,056.10 ” ” ” ” 
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Date of 

Purchase No. of Purchase 
1976 Head Price Purchased at or From 

4/21/76 405 23,424.32 = ” ” ” ” 
4/28/76 430 23,960.70 ’ ” ” ” ” 
8/30/76 182 9,822.43 Farmer City Stockyards, Farmer City, IL 
4/2/76 175 12,088.48 o ” ” ” ” ” 
4/3/76 254 13,031.74 ” ” ” ” ”» 
4/6/76 141 4,020.33 a ” ” ” ” ” 
4/10/76 544 24,956.04 " ” ” ” ”» 
4/12/76 242 10,798.26 ” ” ” ” ”» 
4/14/76 211 12,525.62 ” ” ” ” ” 
4/17/76 546 22,411.97 ” ” ” ” ”» oo» 
4/21/76 178 8,888.26 ” ” ” ” ” ” 
4/24/76 371 14,999.88 ” ” ” ” » »” 
4/28/76 196 12,289.18 ” ” ” ” ”» » 
5/1/76 199 12,899.02 = " ” ” ”» 


3. As of May 3, 1976, there remained unpaid a total of approxi- 
mately $765,000 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 and 3 re- 
spondent Miller Abattoir Co. has violated section 202(a) of the 
Act (7 U.S.C. 192(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b) ). 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall be effective from the first day after the Deci- 
sion and Order become final.* Copies hereof should be served upon 
the parties. 


Pursant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der become final without further proceedings 35 days after serv- 


———S 
* The Decision and Order became final March 14, 1977.—Ed. 
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ice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in Sections 202.16 and 
202.18 of the Rules of Practice as amended. 


(No. 17,661) 


In re PHILLIP ODOM and JIM ROBERTS. P&S Docket No. 5363. De- 
cided February 1, 1977. 


Bonding requirements — failure to comply with — Answer — 
failure to file — admission of facts 


Where respondents violated the Act and the regulations issued thereunder in 
failing to comply with the bonding requirements thereof, respondents are 
ordered to cease and desist from said violation, 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et. 
seq.), herein called the Act: It was instituted by a complaint filed 
by the Acting Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture. The complaint 
alleges that the respondents wilfully violated section 312 (a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29, 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk, by certified mail on October 19, 1976. 
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Respondents were informed in the letter of service that an an- 
swer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. Respondents have failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondents’ failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


Subsequent to the service of a Proposed Decision and Order 
counsel for complainant advised that respondents are now in com- 
pliance with the bonding requirements under the Act and the Reg- 
ulations. Accordingly, complainant has requested that respondents’ 
registration not be suspended as a sanction of an order to be en- 
tered in this proceeding. 


This Decision and Order are issued pursuant to section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. (a) Phillip Odom and Jim Roberts, hereinafter referred to 
as the respondents, are partners doing business as R & O Cattle 
Co, with their principal place of business located at Branford, 
Florida 32008. 


(b) Respondents are, and all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported by the firm as a 
dealer, during the period of March 29, 1976 thrcugh May 31, 1976, 
respondents were required under the Act and the regulations, to 
increase from $10,000.00 to $30,000.00, the amount of bond or its 
equivalent maintained to secure the performance of their dealer 
obligations. Respondents were notified by certified mail that if 
they continued their livestock operations without adequate bond 
coverage or its equivalent, as required under the Act and the regu- 
lations, they would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
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under. Nothwithstanding such notice, respondents continued to 
engage in the business of a dealer buying and selling livestock in 
commerce for their own account, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, re- 
spondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


ORDER 


Respondents shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


This Order shall become effective on the sixth day after serv- 
ice thereof upon the respondents. Copies hereof shall be served 
upon the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final* without further proceedings 35 days after serv- 
ice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice, as amended. 


(No. 17,662) 


In re WYLEY WYATT. P&S Docket No. 5354. Decided February 2, 
1977. 


* The Decision and Order became final March 12, 1977.—Ed. 
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Answer—failure to file—admission of facts—Bonding 
requirements—failure to comply with—Sanction 


Where respondent wilfully violated the Act and the regulations issued there- 
under in connection with his operations as a dealer as found herein. Re- 
spondent is ordered to cease and desist from said violations and is sus- 
pended as a registrant under the Act until he is in full compliance with 
the bonding requirements thereof. 


Stephen EF. Hart, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et. 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 


| tion, United States Department of Agriculture. The Complaint al- 
| leges that respondent has wilfully violated section 312(a) of the 


Act (7 U.S.C. 213(a) ) and sections 201.29 and 201.30 of the regu- 
lations (9 CFR 201.29, 201.30). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. Respondent was informed in the 
letter of service that an answer should be filed in accordance with 
the Rules of Practice, and that failure to answer denying the al- 
legations in the Complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hear- 
ing. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Pratice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. (a) Wyley Wyatt, hereinafter referred to as the respond- 
ent, is an individual whose address is 504 Berry Street, Belton, 
Missouri 64102. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live. 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture asa 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the | 
performance of his livestock obligations under the Act was term- 
inated on December 6, 1975. Respondent was notified by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, on or about November 11, 1975, via certified mail, 
that if he continued his livestock operations after December 6, 
1975, without bond coverage or its equivalent, as required under 
the Act and regulations, he would be in violation of section 312(a) 
of the Act and of sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Nothwithstanding this notice, respond- 
ent has continued to engage in the business of a dealer, buying and 
selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Number 2, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business 
in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
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complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding term- 
inating this suspension. 


This Order shall become effective on the sixth day after the De- 
cision and Order becomes final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final without further proceedings 35 days after serv- 
ice hereof UNLESS appealed to the Secretary of Agriculture by a 
party hereto within 30 days after service, as provided in sections 
202.16 and 202.18 of the Rules of Practice, as amended (9 CFR 
202.16, 202.18). 


(No. 17,663) 


In re VALENTINE LIVESTOCK AUCTION Co. P&S Docket No. 5361. 
Decided February 4, 1977. 


Bonding requirements — failure to comply with — Custodial account 
for shippers proceeds — deficiencies in — Net proceeds— 
failure to remit — misuse of — Sanction 


Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a market agency and dealer thereunder as found 
herein, respondent is suspended as a registrant under the Act for 14 days 
and thereafter until the deficit in its custodial account is eliminated, and 
the bonding requirements are fully complied with. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


SS 
* The Decision and Order became final March 12 1977.—Ed. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et. 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint was 


amended on October 15, 1976. The complaint and the amendment to | 


the complaint allege that the respondent wilfully violated sections 
304, 307 and 312(a) of the Act (7 U.S.C. 205, 208 and 213(a)) 
and sections 201.29, 201.30, 201.40, 201.41, 201.42 and 201.43(a) 
of the regulations (9 CFR 201.29, 201.30, 201.40, 201.41, 201.42 
and 201.43(a)). 


Copies of the complaint and the rules of practice governing pro- 
ceedings under the Act were served upon the respondent by the 
Hearing Clerk, by certified mail on October 4, 1976. Copies of the 
amendment to the complaint were served upon the respondent by 
the Hearing Clerk, by certified mail on October 20, 1976. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and the amendment to the com 
plaint, and requesting an oral hearing, would constitute an admis- 
sion of such allegations and waiver of such hearing. Respondent 
has failed to file an answer to the complaint and to the amendment 
to the complaint. 


Accordingly, the material facts alleged in both the complaint 
and amendment to the complaint, which are admitted by respont- 
ent’s failure to file an answer to either, are adopted and set forth 
herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Valentine Livestock Auction Co., hereinafter referrel 
to as the respondent, is a corporation with its principal place oi 
business located at Valentine, Nebraska 69201. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the Valentine Livestock Auction Co., Valentine, Nebraska, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its livestock obligations under the Act was term- 
inated on July 22, 1976. Respondent was notified by the Packers 
and Stockyards Administration by certified letter dated June 24, 
1976, which was delivered to it on June 25, 1976, that if it con- 
tinued its livestock operations without bond coverage or its equiv- 
alent, as required under the Act and the regulations, it would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations. Notwithstanding such notice, respond- 
ent has continued to engage in the business of a market agency, 


‘selling livestock in commerce on a commission basis, without fil- 


ing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


8. (a) Respondent, in connection with its operations as a mar- 
ket agency, on or about August 31, 1976, issued a check for 
$15,500.11 to Arabia Ranch of Wood Lake, Nebraska, in purported 
payment of the net proceeds resulting from the sale of livestock 
consigned on a commission basis, which was returned unpaid by 
the bank upon which it was drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
check was drawn. 


(b) Respondent, in connection with its operations as a mar- 
ket agency, in the transactions set forth in 3(a) above, sold live- 
stock in commerce on a commission basis and failed to remit to the 
consignors, when due, the net proceeds resulting from the sale of 
consigned livestock. 


(c) As of October 14, 1976, there remained unpaid by the 
respondent a total of $15,500.11 for the livestock set forth in 3(a) 
above. 


4. (a) Respondent, in connection with its operations as a mar- 
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ket agency, on or about September 21, 1976, issued a check for | 


$6,165.42 to Maplecrest Farms, in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a com- 
mission basis, which check was held by the respondent and not 
mailed to the consignor Maplecrest Farms until September 30, 
1976. 


(b) Respondent, in connection with its operations as a mar- 
ket agency, in the transactions set forth in paragraph 4(a) above, 
sold livestock on a commission basis and failed to remit to the con- 
signors, when due, the net proceeds resulting from the sale of con- 
signed livestock. 


5. Respondent, during the period from August 2, 1976, 
through September 30, 1976, failed to maintain and use property 
its “Custodial Account for Shippers’ Proceeds,” thereby endanger- 
ing the faithful and prompt accounting therefor and payments of 
the portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of August 2, 1976, respondent had outstanding | 


checks drawn on its “Custodial Account for Shippers’ Proceeds” in 
the amount of $19,145.45 and had to offset said checks, cash in 
said bank account in the amount of $17,148.60, no deposits in tran- 
sit and no current proceeds receivable resulting in a deficiency of 
$1,996.85 in funds available to pay shippers’ proceeds; 


(b) As of August 30, 1976, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $8,573.29 and had to offset said checks, cash in 
said bank account in the amount of $195.99, no deposits in transit 
and no current proceeds receivable resulting in a deficiency of 
$8,377.30 in funds available to pay shippers’ proceeds; 


(c) As of September 30, 1976, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $24,393.40 and had to offset said checks, cash in 
said bank account in the amount of $11,085.05, no deposits in tran- 
sit and no current proceeds receivable resulting in a deficiency of 
$13,308.35 in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due, in part, to respondent's 
failure to deposit in its custodial account, within the time pre 
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scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


By reason of the facts found in Findings of Fact ) and 4, re- 
spondent has wilfully violated sections 304, 307 and 312(a) of the 
Act (7 U.S.C. 205, 208 and 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


By reason of the facts found in Finding of Fact 5, respondent 
has wilfully violated sections 201.40, 201.41 and 201.42 of the reg- 
ulations (9 CFR 201.40, 201.41 and 201.42). 


ORDER 


Respondent, its agents and employees, successors and assigns, 
through any corporate or other device shall cease and desist from: 


1. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 


2. Failing to pay, when due, to the consignors the net proceeds 
resulting from the sale of consigned livestock in commerce on a 
commission basis; 


3. (a) Using funds received as proceeds from the sale, in com- 


merce, of livestock handled on a commission basis for purposes 
of its own or for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, and 
making such other use of shippers’ proceeds in its possession or 
control as will endanger or impair the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to the 
person or persons entitled thereto; 


(b) Failing to otherwise maintain its “Custodial Account 
for Shippers’ Proceeds” in conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42) ; and 
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4, Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations without filing 
and maintaining a reasonable bond or its equivalent as required | 
under the Act and the regulations. : 

| 


Respondent is suspended as a registrant under the act for a 
period of 14 days and thereafter until such time as respondent 
demonstrates that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been elminated and until it complies fully with 
the bonding requirements under the Act and the regulations. When 
respondent has complied with the custodial account and bonding 
requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final*. Copies hereof shall be served on the 
parties. 


Pursuant to the amended rules of practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final without further proceedings 35 days after serv- 
ice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the rules of practice, as amended. 


(No. 17,644) 


In re LEWIS HAMPTON. P&S Docket No. 5369. Decided February 7, 
1977. 


Answer — failure to file — admission of facts — Bonding requirements 
~failure to comply with — Checks or drafts — insufficient funds— 
Failure to pay promptly and in full 


Where respondent, in connection with his operations as a dealer and market 
agency under the Act, issued insufficient funds checks in purported pay- 


* The Decision and Order became final March 17, 1977.—Ed. 
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ment for livestock purchased and accepted in commerce and failed to 
comply with the bonding requirements of the Act, respondent wilfully vio- 
lated the Act and the regulations issued thereunder. Respondent is or- 
dered to cease and desist from said violations. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et. 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Complaint al- 
leges that respondent wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)) and sections 201.29, 201.30 and 201.43(b) of 
the regulations (9 CFR 201.29, 201.30, 201.43(b) ). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. Respondent was informed in the 
letter of service that an answer should be filed in accordance with 
the Rules of Practice, and that failure to answer denying the al- 
legations in the Complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hear- 
ing. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to Sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c)). 


FINDINGS OF FACT 


1. (a) Lewis Hampton, hereinafter referred to as the re- 
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spondent, is an individual whose address is Sparta, North Caro- 
lina 28675. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock 
in commerce on a commission basis; and 


(2) Not registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce or as a market 
agency to buy livestock in commerce. 


2. Respondent was notified by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, on or 
about June 11, 1973 and again by certified letter on July 16, 1973, 
which was received by him on July 18, 1973, that if he continued 
his livestock operations without bond coverage or its equivalent, 
as required under the Act and the regulations, he would be in vio- 
lation of the Act and of sections 201.29 and 201.30 of the regula- 
tions promulgated thereunder. Nothwithstanding such notices, re- 
spondent has continued to engage in the business of a dealer buy- 
ing and selling livestock in commerce for his own account and in 
the business of a market agency buying livestock in commerce on 
a commission basis, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have and maintain 
sufficient funds to pay such checks on deposit in the account from 
which such checks were to be paid. 


Date of Date of Number Amount 

Purchase Check of Head Purchased at or From of Check 

9/6/75 23 Narrows Livestock Auction $ 895.96 
Market, Inc., Narrows, Va. 

12/1/75 12/5/75 15 The Galax Livestock Market $1,171.99 
Inc., Galax, Va. 

12/15/75 12/15/75 11 Farmer’s Livestock Market $ 406.27 
Ine. of Tazewell, 
Tazewell, Va. 

1/5/76 Farmers Livestock Barn $2,429.59 
Concord, North Carolina 
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Date of Date of Number Amount 
Purchase Check of Head Purchased at or From of Check 


1/13/76 1/14/76 32 Wytheville Live Stock Mar- $1,402.33 
ket, Inc., Wytheville, Va. 
1/17/76 1/31/76 6 Narrows Livestock uction $ 895.96 


Market, Inc., Narrows, Va. 

4, (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
Finding of Fact 3 above, and on or about the date and in the tran- 
saction set forth below, purchased livestock in commerce and 


failed to pay, when due, the full amount of the purchase price for 
such livestock. 

















Date of Purchase Number of Head Purchased at Purchase Price 
2/2/76 t Narrows Livestock $750.07 
Auction 


Market, Inc. 
Narrows, Va. 








(b) As of March 30, 1976, there remained unpaid by the 
respondent a total of $3,224.29 for the livestock purchases set 
forth in Findings of Fact 3 and 4(a) above. 


CONCLUSIONS 





By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 

213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 












By reason of the facts set forth in Findings of Fact 8 and 4, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


ORDER 









Respondent, individually, as a partner with any other person, 
or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 


1. Engaging in any business in commerce in any capacity for 
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which bonding is required under the Packers and Stockyards Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required by the Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


3. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This Order shall become effective on the sixth day after the 
Decision and Order becomes final*.Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary of Agriculture 
by a party hereto within 30 days after service, as provided in sec- 
tions 202.16 and 202.18 of the Rules of Practice, as amended (9 
CFR 202.16, 202.18). 


(No. 17,665) 


In re MISTER PORK, INC., RONALD W. FARROW, M. & R. LIVESTOCK 
Co., INC., THEODORE C. MCANINCH, JR., JAMES R. REED, FAR- 
ROW AND COMPANY, INC. and ALLAN S. Farrow. P&S Docket 
No. 5169. Decided February 14, 1977, as to M. & R. Livestock 
Co,. Inc., Theodore C. McAninch, and James R. Reed. 


Consent order 


Respondents M. & R. Livestock Co., Inc., Theodore C. McAninch, Jr., and 
James R. Reed have consented to issuance of a cease and desist order 
against them for violating the Act and the regulations in connection with 


* The Decision and Order became final March 17, 1977.—Ed. 
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their operations as a market agency and dealer thereunder as found 
herein. Said respondents are ordered to cease and desist from the viola- 
tions as set forth in the Order herein. 


Thomas Walsh, for complainant. 
James Nicholson, Washington, D.C., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that the respondents violated the Act and the Regulations issued 
_ thereunder (9 CFR 201.1 et seq.). Respondents M. & R. Livestock 


Co., Inc., Theodore C. McAninch, Jr., and James R. Reed have 
filed an answer in which they admit the jurisdictional allegations 
of the Complaint, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consent to the issuance of 
aspecified order containing findings of fact and conclusions based 
upon the allegations of the Complaint, the order to become effec- 
tive on the sixth day after service upon said respondents. Com- 
plainant has recommended that the order consented to by said 
respondents be issued. 


FINDINGS OF FACT 


1. Respondent Mister Pork, Inc., hereinafter referred to as 
Mister Pork, is a corporation organized and existing under the 
laws of the State of Iowa. Its principal place of business is lo- 
cated at North Bergen, New Jersey. 


2. Respondent Mister Pork, under the direction, control, and 
management of Ronald W. Farrow, at all times material herein, 
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was engaged in the business of a packer (a) buying livestock in 
commerce for purposes of slaughter, and (b) preparing meat and 
meat food products for sale and shipment in commerce. 


3. Respondent Mister Pork, at all times material herein, was 
a packer within the meaning of this term as defined in the Act 
and subject to its provisions. 


4. Respondent Ronald W. Farrow, hereinafter referred to as 
Ronald Farrow, is an individual, who at all times material herein 
was president, treasurer, and sole owner of respondent Mister 
Pork. Respondent Ronald Farrow, at all times material herein, 
was in control of the operations of Mister Pork. He established its 
policies and directed its activities including those which constitu- 
ted the violations of the Act alleged in the Complaint. 


5. Respondent Ronald Farrow, at all times material herein, 
was a packer within the meaning of this term as defined in the 
Act and subject to its provisions. 


6. Respondent Theodore C. McAninch, Jr., hereinafter re- 
ferred to as McAninch, and respondent James R. Reed, hereinafter 
referred to as Reed, at all times material herein, were partners 
doing business as M. & R. Livestock Company. Their principal 
place of business is located at the Indianapolis Livestock Market, 
Indianapolis, Indiana. 


7. Respondents McAninch and Reed, at al ltimes material here- 
in, were: 


(a) Engaged in the business of buying and selling live 
stock in commerce for their own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as deal- 
ers to buy and sell livestock in commerce. 


8. Respondent M. & R. Livestock Co., Inc., is a corporation or- 
ganized on or about August 8, 1975 by respondents McAninch and 
Reed as the successor corporation to their partnership doing busi- 
ness as the M. & R. Livestock Company. Respondents McAninch 
and Reed are the sole owners of the corporation and are in com- 
plete control of its operations. 


9. Respondent M. & R. Livestock Co., Inc., under the direction, 
control, and management of respondents McAninch and Reed, is 
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engaged in the business of buying and selling livestock in com- 
merce for its own account and buying livestock in commerce on a 
commission basis. 


10. Respondent Farrow and Company, Inc., hereinafter re- 
ferred to as Farrow and Co., is a corporation with its principal 
place of business located at the Indianapolis Livestock Market, In- 
dianapolis, Indiana. 


11. Respondent Farrow and Co., under the direction, control, 
and management of Allan S. Farrow, is, and at all times material 
herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for its own account and buying livestock in 
commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
market agency to buy and as a dealer to buy and sell livestock in 
commerce. 


12. Respondent Allan S. Farrow, herein referred to as Allan 
Farrow, is an individual, who at all times material herein was 


president, manager, and sole owner of respondent Farrow and 
Company, Inc. Respondent Allan Farrow, at all times material 
herein, was in control of the operations of Farrow and Co. H es- 
tablished its policies and directed its activities including those 
which constituted the violations of the Act alleged in the Com- 
plaint. 


18. (a) During the period from April 1, 1975 through June 
30, 1975, and continuing to the date of the issuance of the Com- 
plaint, respondents McAninch and Reed, respondent M. & R. Live- 
stock Co., Inc., under the direction, control, and management of 
respondents McAninch and Reed, and respondent Farrow and Co., 
under the direction, control, and management of respondent Allan 
Farrow, financed the packer operations of respondents Mister 
Pork and Ronald Farrow by extending credit in connection with 
their daily purchases of livestock for purposes of slaughter. 


(b) During the period from April 1, 1975 through June 
30, 1975, respondents McAninch and Reed supplied approximately 
80% of the livestock, in the amount of $14,491,820.61, purchased 
daily for purposes of slaughter by respondents Mister Pork and 
Ronald Farrow. 
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(c) During the period from April 1, 1975 through June 
30, 1975, respondent Farrow and Co., under the direction, control, 
and management of respondent Allan Farrow, supplied approx- 
imately 10% of the livestock, in the amount of $2,018,769.01, pur- 
chased daily for purposes of slaughter by respondent Mister Pork 
and Ronald Farrow. 


(d) The average number of days for which credit was ex- 
tended by said respondents to respondents Mister Pork and Ron- 
ald Farrow, during the months of April, May, and June 1975, is 
set forth in paragraph III(D) of the Complaint. 


(e) The financing by respondents McAninch and Reed, by 
respondent M. & R. Livestock Co., Inc., under the direction, con- 
trol, and management of respondents McAninch and Reed, and by 
respondent Farrow and Co., under the direction, control, and man- 
agement of respondent Allan Farrow, of the daily livestock pur: 
chases of respondents Mister Pork and Ronald Farrow was esser- 
tial for the conduct of packer operations by respondents Mister 
Pork and Ronald Farrow. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 18, res- 
pondents M. & R. Livestock Co., Inc., Theodore C. McAninch, Jr, 
and James R. Reed have violated section 312(a) of the Act (1 
U.S.C. 213 (a)), and section 201.68 of the Regulations (9 CFR 
201.68). 


Inasmuch as said respondents have consented to the issuance 
of the order set forth below, and the complainant has recomment- 
ed that such order be issued, the order will be issued. 


ORDER 


Respondent M. & R. Livestock Co., Inc., its officers, director 
and employees, directly or indirectly through any corporate 0! 
other device, and respondents McAninch and Reed, their agents 
and employees, directly or indirectly through any corporate 0 
other device, shall cease and desist from financing, having a sub- 
stantial ownership interest in, or participating in the manage 
ment or operation of any packer subject to the provisions of the 
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Act; PROVIDED, HOWEVER, that the term “financing” herein 
shall not be construed to preclude respondents from extending 
credit to purchasers of livestock in the normal course of their busi- 
ness and in accordance with the provisions of section 201.43 of 
the Regulations (9 CFR 201.43). 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon respondents. 


Copies hereof shall be served upon the parties. 


(No. 17,666) 


In re JEROME C. Davis. P&S Docket No. 5366. Decided February 
17, 1977. 


Answer — failure to file — admission of facts — Checks or drafts ~ 
insufficient funds — failure to pay promptly and in full 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as a packer thereunder in the issuance of insuffi- 
cient funds checks in purported payment for livestock purchased and 
accepted in commerce, respondent is ordered to cease and desist from 
said violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), herein called the Act. It was instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint alleges 
that the respondent wilfully violated section 202(a) of the Act (7 
U.S.C. 192 (a)) and section 201.43(b) of the regulations (9 CFR 
201.48 (b)). 


Copies of the Complaint and Notice of Hearing and the Rules 
of Practice governing proceedings under the Act were served upon 
respondent by the Hearing Clerk, by certified mail on October 22, 
1976. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. Respondent has failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c)). 


FINDINGS OF FACT 


1. (a) Respondent, Jerome C. Davis, hereinafter referred to 
as respondent, is an individual doing business as Jerry’s Meats, 
whose address is R.D. +1, Dysart, Pennsylvania. 


(b) Respondent was, at all times material herein: 


(1) engaged in the business of buying livestock in 
commerce for the purpose of slaughter ; and 


(2) a packer within the meaning and subject to the 
provisions of the Act. 


2. Respondent Davis, in connection with his operations as 4 
packer, on or about the dates and in the transactions set forth be 
low, purchased livestock in commerce and failed to pay, when due, 
the full purchase price for such livestock: 
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1 et Date of No. of Purchase 

iled Purchase Head Price Purchased From 

ion, 4/22/74 64 $19,523.56 Willard C. Dinger d/b/a 

ages Showalter’s Livestock 

t (7 Exchange 

FR 4/29/74 24 8,055.67 “ = - _ 
5/17/74 61 19,630.66 - “ . 
5/28/74 47 13,663.45 _ = = ” 
5/28/74 41 13,402.25 ¢ $ 4 


ules 
1pon 
rae 


237 $74,275.59 


As of March 17, 1976, there remained an unpaid balance of 
$62,781.59 for livestock. 


3. Respondent, in connection with his operations, on or about 
the dates and in the transactions set forth below, purchased live- 
stock in commerce at Showalter’s Livestock Exchange, Duncans- 
ville, Pennsylvania, and in purported payment therefor issued 
checks or drafts which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the account upon which such checks or drafts 

were drawn. 


wer 
ying 
ring 
such 


hich 
pted 





Amount 


= Date of No. of Purchase Purchase Price Date of of Returned 
CFR Purchase Head Price + Commission Check Check 
4/22/74 64 $19,523.56 $19,907.56 
4/29/74 24 8,055.67 8,199.67 












88 $27,579.23 $28,107.23 Unknown $23,107.23 


(Second check issued to replace 1st NSF check) 5/30/74 $23,107.23 
5/17/74 61 $19,630.66 $19,996.66 Unknown $19,996.66 
ed to 5/28/74 47 $13,668.45 $13,945.45 5/28/74 $13,945.45 
feats, 5/23/74 41 $13,402.25 $13,648.25 5/80/74 $13,648.25 
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By reason of the facts found in Findings of Fact 2 and 8 here- 
9 in, respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)) and section 201.43(b) of the regulations (9 CFR 201.43 (b) ). 

as a 
th be- 
1 due, 


ORDER 





Respondent, Jerome C. Davis, in connection with his operations 
as a packer, shall cease and desist from: 
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(1) Issuing checks or drafts for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks or drafts 
when presented for payment; and 


(2) Failing to pay, when due, the full purchase price of live 
stock purchased in commerce. 


This order shall be effective from the first day after the Deci- 
sion and Order becomes final*. Copies hereof shall be served on 
the parties. 


Pursuant to the Amended Rules of Practice governing proceed- 
ings under the Packers and Stockyards Act, this Decision and Or- 
der becomes final without further proceedings 35 days after ser- 
vice hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice, as amended. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 17,667) 


In re MINCH’S WHOLESALE MEATS, INC., ROBERT MINCH, and 
MESSINA MEAT PrRopDuctTs, INC. P&S Docket No. 5221. As to 
respondent Robert Minch, in order issued March 29, 1977, by 
Dorothea A. Baker, Administrative Law Judge. 


DISMISSAL ~ CONSENT OF COMPLAINANTS 


(No. 17,668) 


Opis ROLING and ARTHUR ROLING, d/b/a BAR 2R CATTLE CO. . 
* The Decision and Order became final March 26, 1977.—Ed. 
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MILCO SPECIALTY FEED, INC. P&S Docket No. 5198. In order 
issued March 15, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,669) 


C. H. MOORE and SYDNEY Moorg, d/b/a C. H. MOoRE & SON v. 
CoLUMBUS JUNCTION LIVESTOCK MARKET, INC. P&S Docket 
No. 5175. In order issued March 7, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,670) 


JERRY COWAN v. JUNIOR HERBOLD, d/b/a HERBOLD LIVESTOCK 
AUCTION. P&S Docket No. 5235. In order issued March 18, 
1977, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION — Supplemental Order 


(No. 17671) 


In re WILEY WYATT, P&S Docket No. 5354. In order issued March 
24, 1977, by Victor W. Palmer, Administrative Law Judge. 


(No. 17,672) 


In re DoUGLAS B. GRANT. P&S Docket No. 5345. In order issued 
March 24, 1977, by William J. Weber, Administrative Law 
Judge. 
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MODIFICATION OF SUSPENSION ORDER ~— Supplemental order 


(No. 17,673) 


In re JAMES ROBBINS. P&S Docket No. 4593. In order issued March 
7, 1977, by Donald A. Campbell, Judicial Officer. 
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Perishable Agricultural Commodities Act, 1930 


ASHLEY, ARTHUR, et al. v. Cyrk BROTHERS MEAT 
PACKING, INc. PACA Docket Nos. 2-3788, 
2-3789, 2-3792, 2-3798, 2-3873, 2-3874, 2,3887, 
2-3888, 2-3889, 2-4068. Contracts—provisions 
of—declaration of intent to alter—waiver of 
section IX 


Repudiation of contracts—constituting rejec- 
tion without reasonable cause—Recovery— 
entitlement to - 


Nondelivery—justification of ... 


Contract terms—original faliure to adhere to 
—Damages—measure of—Reparation awarded 


ASSOCIATED POTATO GROWERS, INC. v. CLEMONS 
WHOLESALE Propuce. PACA Docket No. 2-45-8. 
Default ...... 


BIUE GOOSE GROWERS, INC. v. CAMILLE PrEst, d/b/a 
C & M Propuce. PACA Docket No. 2-4510. 
Default 


BraDy, Tom A., d/b/a Brapy FARMS v. BEN B. 
ScHwartz & S*&:, 1&3. PACA Docket No. 
2-3973. Contract terms—acceptance final— 
warranty of suitable shipping condition not ap- 
plicable—Contract—failure to prove breach 
of—Damages—failure to show—Contract 
price—failure to pay—Reparation awarded 


BRISTOW, MARILYN, b/ba/ GENE’sS PropucE, PACA 
Docket No. 2-4894. Dismissal — on request of 
complainants 


BUSHMAN GROWERS SALE, INC, v. CAP’N DANIEL’S 
Foops, Inc. PACA Docket No. 2-4551. Default 
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CAL-TOM COMPANY v. CERRUTO Bros. Corp. PACA 
Docket No. 2-4516. Default _... 


CONSUMERS PACNING Co. v, HAROLD WEBER & SON, 
Inc. PACA Docket No. 2-4513. Default 


De BruyN PropDucE Co. v. FRANKLIN PRODUCE Co. 
PACA Docket No. 2-4040. Delivered sale — net 
proceeds of — Broker — authority of—Inquiry 
—failure to make as to broker’s authority — 
Payment to broker — not constituting pay- 
ment to seller — Reparation awarded 


FRUDDEN PRODUCE, INC, v. BERT L. MILLER, d/b/a 
MILLER’s PRoDUCE & TOMATO Co. PACA Dock- 
et No. 2-4520. Default 


G & F Fruit DIstrIBuTorRS v. JOHN MOON PRODUCE 
CoMPANY. PACA Docket No. 2-4054. Purchase 
and sale contract — failure to establish — 
Consignment sales — net proceeds of remitted 
to seller — Dismissal 


GERARD J. ALBERT, INC. v. ANTHONY SALVO, d/b/a 
SALVO’s GOLDEN Foops. PACA Docket No. 
2-3978. Order on reconsideration f 


No, 2-4366. Agreed purchase prices — failure 
to pay promptly and in full — Wilful, flagrant 
and repeated violations — Sanction 


HorwatH & Co., INC., d/b/a GONZALES PACKING 
Co. v. Bert L. MILLER, d/b/a MILLERS’ PRo- 
DUCE & TOMATO Co. PACA Docket No. 2-4514. 
Default 


J. J. CROSETTI Co., v. GENTIL Bros. Co. PACA 
Docket No. 2-4078. Order on reconsideration 





Perishable Agri. Commodities Act, 1930—Cont. 


JOE PHILLIPS, INC. v, WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No. 2-4542. Default 


M. RotH & Sons, INc. v. ALLSTATE Foop & PRo- 
DUCE, INC. PACA Docket No. 2-4515. Default 


McCrum, JAY and DAVID v. WAYNE COUNTY PRo- 
DUCE, INc. PACA Docket No. 2-4512. Default . 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
CouNTy Propuce, Inc. PACA Docket No. 
2-4541. Default - 


MAINE PACKERS, INC. v. WAYNE COUNTY PRODUCE, 
Inc. PACA Docket No. 2-4527. Default 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
CouNTy Propuce, INc. PACA Docket No. 
2-4511. Default 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE 
County Propucr, INc. PACA Docket No. 
2-4543. Default 


MENDELSON-ZELLER CO., INC. v. ALLSTATE Foop & 
Propucr, INc. PACA Docket No. 2-45 
fault 


MEYER TOMATOES v. MILLER’S PRODUCE & TOMATO 
Co. PACA Docket No. 2-4521. Default 


NORTHERN POTATO CO. v. HEARTLAND MARKETING 
Corp. PACA Docket No. 2-4438. Default 


PEEPLES, CAROLYN J., d/b/a PEEPLES PRODUCE Co. 
PACA Docket No. 2-4335. Answer — failure 
to file — admission of facts — Purchase prices 
— failure to pay — Sanction 
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T. J. Power & Co, v. C. H. RoBiINsoN Co, PACA 
Docket No. 2-3940. Broker — failure to prove 
breach of duty by — Nonpayment by buyer — 

— broker is not responsible absent agree- 
ment to so be and is not liable to seller for 
purchase price ............ 


Brokerage fees — entitlement to — Repara- 
tion awarded for 


PurE GOLD, INC. v. KAsHO, INc. PACA Docket No. 
2-4171. Dismissal — at request of parties 


Spupco, INc. v. Yick Lune Co., INc. PACA Docket 
No. 2-3998. F. o. b. transaction — potatoes for 
chipping — Inspection for glucose content — 
untimely — Merchantability — failure to 
prove breach of warranty of — Reparation 
awarded 


Counterclaim — dismissal of ................. 


Spupco, INc. v. Yick YuNnG Co., INc. PACA Docket 
No, 2-3998. Stay order — pending issuance of 
further order 


STEMILT GROWERS, INC. v. BAYSHORE PRODUCE Co., 
Inc. PACA Docket No. 2-4529. Default 


TRIANGLE PRODUCE Co. v. GERALD DEFORD. PACA 
Docket No. 2-4509. Default 


VELVET TOMATO CORPORATION v, ALLSTATE Foop & 
Propuce, INc. PACA Docket No. 2-4525. De- 
fault 


WILKINSON, ROBERT J., d/b/a VALLEY VEGETABLE 
SALES. PACA Docket No. 2-4337. Potatoes — 
grade and quality —misrepresentation of by 
mark — Sale and shipment with knowledge of 
grade misrepresentation — Sanction 
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Perishable Agri. Commodities Act, 1930—Cont. 


ZOLLER DISTRIBUTING, INC. v. TOM LANGE Co., INC. 
PACA Docket No. 2-3819. Sales prices — 
actual — misrepresentation of — Broker — 
authority of — Deferred payment agreement 
— failure to sustain burden of proof of — 
Confirmation of sales — untimely issuance of 
— Damages — measure of — Reparation 
awarded 


Prevailing party — award of fees and expenses 


COURT DECISIONS (Unpublished) 


M & H PRODUCE Co., INC. v, JOHN A. KNEBEL, Sec- 
retary of Agriculture and THE UNITED STATES 
OF AMERICA. U. S. Court of Apeals, D. C. Cir. 
Affirming decision in 34 AD 700 


CATANZARO, SAM LEO, d/b/a SAM CATANZARO Co. v. 
UNITED STATES OF AMERICA and EARL BUTZ, 
Secretary of Agriculture. U.S. Court of Ap- 
peals, 9th Cir. Affirming decision in 85 AD 26 ............... 


(No. 17,674) 


ARTHUR ASHLEY, CARL WHITE & SON, GARY DUREPO, FREDERICK 
THOMPSON, ARTHUR P. AYER, DANIEL B. TURNER, JR., 
CHARLES B. OSGOOD, RILEY LAMOREAU, HAROLD BRAGDON & 
SON, and TERRANCE GREGG v. CYR BROTHERS MEAT PACKING, 
Inc. PACA Docket Nos. 2-3788, 2-3789, 2-3792, 2-3793, 
2-3873, 2-3874, 2-3889, 2-3887, 2-3888, 2-4068. Decided 
March 3, 1977. 
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Contracts — quantity provisions of — declaration of intent to 
alter — waiver of Section IX 


Where respondent gave verbal and written assurances to complainants sub- 
sequent to the fire that it would honor all contracts without major 
alterations and prior to its declaration of intent to alter the quantity pro- 
visions of the contracts, respondent waived its rights under Section IX, 


Repudiation of contracts — constituting rejection without 
reasonable cause — Recovery of damages 


Where the buyer repudiates, in part or in whole, the seller may resell, in a 
commercially reasonable manner and in good faith, and recover the dif- 
ference between the contract price and the resale price plus incidental 
damages. 


Nondelivery — justification of 


Where respondent notified complainant it would accept no further deliv- 
eries, complainant was justified in selling the remainder of his potatoes 
to another buyer. 


Contract terms — original — failure to adhere to — Damages 
— measure of — Reparation awarded 


Where respondent failed to sustain its burden of proof with respect to its 
contentions herein, respondent is liable, as found herein: to complainant 
Ashley for total damages in the amount of $24,766.08 for which repara- 
tion is awarded; to complainant Carl White & Son for total damages 
of $21,454.00 for which reparation is awarded; to complainant Frederick 
Thompson for total damages of $82,904.74 for which reparation is 
awarded; to complainant Arthur Ayer for total damages of $7,660.14 for 
which reparatino is awarded; to complainant Daniel B. Turner, Jr. for 
total damages of $66,365.84 for which reparation is awarded; to Charles 
B. Osgood for total damages of $9,408.08 for which reparation is 
awarded; to complainant Riley Lamoreau for total damages in the 
amount of $2,263.41 for which reparation is awarded; to complainant 
Harold Bragdon & Son for total damages of $8,700.40 for which repa- 
ration is awarded, and to compainant Terrance Gregg for total 
damages of $13,778.75 for which reparation is awarded. 


Additional reparation for fees and expenses incurred by complainants in 
Additional reparation for fees and expenses incurred by complainants in 
connection with the oral hearing herein is awarded complainants against 
respondent as follows: Ashley, Carl White & Son, Durepo, Thompson 
and Harold Bragdon & Son $1,067.38 each; Ayer and Lamoreau 
$586.56 each; Daniel B. Turner, Jr. $3,128.82, and Terrance Gregg 
$1,938.00. 


George S. Whitten, Presiding Officer. 
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Donald Quigley, Presque Isle, ME, for complainants Ashley, Carl White 
& Son, Durepo, Thompson, Ayer, Lamoreau, and Harold Bragdon 
& Son. 


Philip Foster, Ellsworth, ME, for complainant Daniel B. Turner, Jr. 
Richard C. Engles, Presque Isle, ME, for complainant Gregg. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


In these reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
timely complaints were filed by ten complainants in which repa- 
ration awards are sought in the amounts of $27,388.56 by com- 
plainant Arthur Ashley, $22,579 by complainant Carl White & 
Son, $19,073.32 by complainant Gary Durepo, $34,684.08 by com- 
plainant Frederick Thompson, $10,572.21 by complainant Arthur 
P, Ayer, $37,107.99 by complainant Daniel B. Turner, Jr., 
$12,711.63 by complainant Charles B. Osgood, $2,264.41 by com- 
plainant Riley Lamoreau, $9,780.60 by complainant Harold 
Bragdon & Son, and $16,732 by complainant Terrance Gregg, in 
connection with the sale of potatoes intended for processing and 
subsequent shipment in interstate commerce. 


Copies of the reports of investigation prepared by the Depart- 
ment were served upon each of the parties. A copy of each for- 
mal complaint was served upon respondent, who filed answers 
thereto, denying liability to complainants. 


The amount claimed as damages exceeded $3,000 in all cases 
except that of complainant Lamoreau. However, as both com- 
plainant Lamoreau and respondent consented to an oral hearing, 
a consolidated oral hearing covering all ten complainants was 
held in Caribou, Maine on April 7, 8, and 9, 1976. At the hearing, 
complainants alone were represented by counsel. A total of 12 
witnesses testified for complainants, and ten for respondent. 
Briefs were filed on behalf of all parties. 
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FINDINGS OF FACT 


Complainants are all individuals, whose addresses are: 


Arthur Ashley—R.F.D. #1, Presque Isle, Maine. 
Carl White & Son—Easton, Maine. 

Gary Durepo—Van Buren Road, Limestone, Maine. 
Frederick Thompson—MRA, Caribou, Maine| 
Arthur P. Ayer—R.F.D. #3, Caribou, Maine. 

Daniel B. Turner, Jr.—R.F.D. #1, Fort Fairfield, 
Maine. 

Charles B. Osgood—P.O. Box 295, Easton, Maine. 
Riley Lamoreau—Route #1, Presque Isle, Maine. 
Harold Bragdon & Son—Route #1, Washburn, Maine. 
Terrance Gregg—Conant Road, Easton, Maine. 


2. Respondent, Cyr Brothers Meat Packing, Inc., is a corpora- 
tion whose address is P.O. Box 160, Caribou, Maite. At the time 
of the transactions involved herein, respondent was licensed 
under the Act. 


3. In contemplation of eventual shipment in interstate com- 
merce, complainants entered into contracts with respondent for 
the sale of potatoes as follows: 


Name Date of Contract Contract Amount 


Arthur Ashley May 1, 1974 8,000 bbl. 
Carl White & Son May 9, 1974 5,000 bbl. 
Gary Durepo May 6, 1974 7,000 bbl. 
Frederick Thompson April 30, 1974, 

August 21, 1974, 

May 3, 1974 17,727 bbl. 
Arthur P. Ayer May 18, 1974 6,000 bbl. 
Daniel B, Turner, Jr. May 138, 1974 10,000 bbl. 
Charles B. Osgood _ May 6, 1974 4,848.5 bbl. 
Riley Lamoreau August 14, 1974 1,200 bbl. 
Harold Bragdon & Son May 7, 1974 5,000 bbl. 
Terrance Gregg August 23, 1974 4,000 bbl. 


The base price of each contract was that corresponding with 
the date of delivery, as designated in a standardized schedule 
contained in all contracts, which indicated the per barrel and per 
hundredweight prices for certain time periods in late 1974 and 
early 1975. Respondent had the option of calling for delivery 
before or after the specified date, although complainants would 
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be entitled to the higher price if this took place. Any bonuses 
resulting from the condition and quality of the load were to be 
added to the base price, and any penalties subtracted therefrom. 
Also added to the base price was to be an allowance for trucking 
expenses. 


4. On August 24, 1974, respondent’s potato processing plant 
suffered a fire and incurred extensive damage. 


5. Complainants received a letter from respondent dated 
September 20, 1974 (complainants’ Exhibit No. 4) which con- 
tained the statement “Due to the disastrous fire, we are behind 
approximately three (3) weeks in taking delivery of our potato 
contracts. It looks very favorable that all contracts will be 
honored.” 


6. Complainants received a letter from respondent dated 
January 3, 1975 (complainants’ Exhibit No. 5) which professed 
to supersede the September 20, 1974 letter, and contained the 
statement “At this time ... we find it necessary to review all 
contracts and reevaluate the number of potatoes for delivery.” 


7. Complainants received a letter from respondent dated 
February 6, 1975 (complainants’ Exhibit No. 6) which stated, 
in part, “It was our feeling when we wrote our January 3rd letter 
that an adjustment figure would be forth-coming. This adjust- 
ment figures is 20.6%, bringing us to January 1st, 1975.” 


8. At a meeting on March 21, 1975, between Mr. Alban 
Cyr, President of respondent corporation, and his contract grow- 
ers, including complainants, Mr. Cyr proposed an amendment to 
the existing contracts. The amendment provided that respondent 
would accept only 65% of the potatoes contracted for, and to those 
growers whose deliveries had not yet reached the 65% level, re- 
spondent would pay a base price of $4 per barrel. This proposal 
was never accepted by complainants. 


9. Prior to the March 21 meeting, certain complainants made 
deliveries to respondent for which they were paid in accordance 
with the terms of their original contracts. They were: Arthur 
Ashley, 2,544 barrels; Gary Durepo, 2,993 barels; Frederick 
Thompson, 10,148 barrels; Arthur P. Ayer, 4,149 barrels; Daniel 
B. Turner, Jr., 312 barrels ; Charles B. Osgood, 1,636 barrels ; Riley 
Lamoreau, 862 barrels; and Harold Bragdon & Son, 3,010 barrels. 


10. Prior to the March 21 meeting, respondent reduced the 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 401 


406 


price on several accepted shipments as follows: Arthur Ashley, 
$958; Frederick Thompson, $1,282.70; Arthur P. Ayer, $829.95; 
Riley Lamoreau, $766.07. 


11. After the March 21 meeting, some complainants supplied 
potatoes to respondent and were paid the price set forth in the pro- 
posed amendment, although making it clear at all times that they 
did not accept the proposal as amending their original contracts. 
These complainants were Daniel B. Turner, Jr. who shipped 7,611 
barrels, Charles B. Osgood who shipped 3,212 barrels, and Ter- 
rance Gregg who shipped 2,068 barrels. 


12. After the March 21 meeting, some complainants sold their 
potatoes to buyers other than respondent as follows: 


Name Buyer Date Quantity Base Price 


Arthur Ashley 
Arthur Ashley 
Arthur Ashley 
Arthur Ashley 
Arthur Ashley 
Carl White 
and Son 
Gary Durepo 
Gary Durepo 


Potato Service 
Taterstate 
Roger Pelky 
Southhampton 
Polluck 

Potato Service 


Potato Service 
Ear] Lewis 


March 21, 1975 
April 11, 1975 
April 11,1975 
April 12, 1975 
April 13, 1975 
March 21, 1975 


March 1975 
April 1975 


2,500 bbl. 
1,000 bbl. 
1,500 bbl. 
250 bbl. 
350 bbl. 
5,000 bbl. 


4,300 bbl. 
895 bbl. 


$2.48/bbl. 
$2.49/bbl. 
$2.48/bbl. 
$2.25/bbl. 
$2.25/bbl. 
$2.475/bbl. 


$2.475/bbl. 
$2.00/bbl. 


9,901 bbl. $2.50/bbl. 


Frederick Warren Anderson March 17, 1975 
Thompson 
Arthur P. Ayer Potato Service 
Riley Lamoreau Ray Lamoreau 
Harold Bragdon Potato Service 
and Son 
Harold Bragdon Taterstate 
and Son 
Terrance Gregg Vahlsing 
Terrance Gregg A&P 


1,851 bbl. 
350 bbl. 
1,500 bbl. 


$2.99/bbl. 
$2.25/bbl. 
$2.50/bbl. 


April 1975 
March, 1975 
March 21, 1975 


April 1975 751 bbl. $1.72/bbl, 
411 bbl. 


871.5 bbl. 


$2.00/bbl. 
$1.50/bbl. 


April 25-28, 1975 
April, 1975 


18. Those complainants who resold potatoes to other buyers 
lost trucking allowances which were provided in their original con- 
tracts with respondent, but absent in their resales, as follows: Ar- 
thur Ashley—450 tons x 13 miles at $.08 per ton mile or $468 ; Car! 
White & Son—412.5 tons x 13 miles at $.08 per ton mile or $429; 
Daniel B. Turner, Jr., 170 tons x 23 miles at $.08 per ton mile or 
$312.80; Harold Bragdon & Son—164.175 tons x 11 miles at $.08 
per ton mile or $144.07. 

14. Respondent has not paid complainants for the sums owing 
as the result of respondent’s failure to adhere to the terms of the 
original contracts. 





owing 
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15. Formal complaints were filed by complainants as follows: 
Arthur Ashley on May 7, 1975; Carl White & Son on April 14, 
1975; Gary Durepo on May 13, 1975; Frederick Thompson on May 
15,1975; Arthur P. Ayer on July 14, 1975; Daniel B. Turner, Jr. 
on July 17, 1975; Charles B. Osgood on August 5, 1975; Riley 
Lamoreau on August 4, 1975; Harold Bragdon & Son on August 
1, 1975; and Terrance Gregg on August 8, 1975 and subsequently 
amended on December 12, 1975. All formal complaints were filed 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Prior to discussing the merits of the case, we will deal with re- 
spondent’s contentions that it was effectively denied the right to 
counsel prior to and during the oral hearing, and that it was un- 
duly restricted in the conduct of its direct examination. 


Respondent claims that the presiding officer abused his discre- 
tion by not granting respondent’s motion to continue the date for 
the hearing beyond the early part of April, 1976, due to its lack 
of legal counsel. Respondent contends that there was insufficient 
time for it to obtain legal counsel in replacement of its original at- 
torney, Mr. Ferris Freme, who resigned in late February, 1976, 
shortly before the original hearing date set for early March 1976. 
This issue was thoroughly examined in the presiding officer’s rul- 
ing on respondent’s Petition to Reopen the Hearing dated Septem- 
ber 17, 1976, where it was decided that the period between the 
resignation of Mr. Freme and the April, 1976 hearing date, ap- 
proximately six weeks, constituted adequate time for respondent 
to obtain another attorney. Respondent has not presented any con- 
vincing arguments which warrant a contrary ruling. 


Respondent also contends that during the hearing, the presiding 
officer wrongfully denied its request to call Mr. Donald Quigley, 
counsel for eight of the complainants, to testify as to respondent’s 
efforts to renegotiate its contracts with complainants. However 
Mr. Cyr, respondent’s President, stated at the hearing (at 717, 
718, 719) that the reason for calling Mr. Quigley was to illustrate 
aconflict of interest between Mr. Quigley’s duty to his clients, the 
eight complainants, and his duty as legal counsel to the Agricul- 
tural Bargaining Council, which allegedly played a role in renego- 
tiating the contracts between respondent and its growers in con- 
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nection with the March 21 proposal (see Finding 8). As was ruled 
at the hearing, even if, purely for the sake of argument, Mr. Quig- 
ley had been involved in a conflict of interest, such would have ab- 
solutely no relevance to the interests of respondent in this case. We 
find that the presiding officer was correct in refusing to allow Mr, 
Quigley to be called for the purposes stated by Mr. Cyr at the hear- 
ing. 


Respondent’s argument that the presiding officer abused his 
discretion by disallowing testimony concerning respondent’s finan- 
cial losses from the fire of August 24, 1974 (see Finding 4), is sim- 
ilarly devoid of merit. This issue has no bearing on whether or not 
respondent is liable to complainants in the instant proceeding. 


We will now deal with the substantive aspects of the case, The 
terms of the contracts, except for that of complainant Thompson, 
are undisputed by the parties. It is agreed that complainant 
Thompson contracted on April 30, 1974, for the delivery of 3,636.4 
barrels of potatoes to respondent, and on August 21, 1974, for the 
delivery of an additional 5,000 barrels. Complainant Thompson 
also asserts, which assertion is denied by respondent, that on 
or about May 3, 1974, he and an authorized representative of } 
respondent, Mr. Blaire Haley, agreed in writing to increase the 
number of potatoes by 9,090.9 barrels (see transcript, at 719-730) 
to approximately 17,727 barrels. Mr. Haley, whose authority to 
enter into contracts on behalf of respondent is not denied, gave 
undisputed testimony that he agreed to the May 3 amendment. 
In addition, respondent’s own notice to complainant Thompson 
of payment due, dated January 13, 1975 (complainant’s Exhibit 
No. 3 attached to the complaint), identifies the total number of 
barrels contracted for as 17,700, which is roughly the number of 
barrels (17,727) alleged by complainant Thompson. On the basis 
of this evidence, we find that complainant Thompson’s contract 
was for a total of 17,727 barrels. 


On several of the shipments received and accepted by re 
spondent from complainants Ashley, Thompson, Ayer, and 
Lamoreau, respondent imposed price cuts due to the alleged 
poor condition of the produce. Having accepted the potatoes, the 
burden of proof was on respondent to show by a preponderance 
of the evidence that complainants breached their contracts and 
the damages resulting therefrom. Sunny Ridge Farms v. Edward 
Dilatush and Co., Inc., 30 A.D. 961 (1971). No inspection of the 
allegedly defective potatoes was made by an impartial inspec- 
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tion service and we conclude that the evidence is not of suffi- 
cient weight to support respondent’s burden of proof. We thus 
find that the price cuts were unwarranted. 









































Complainants allege, and respondent denies, that respondent’s 
efforts to amend the contract constituted an anticipatory repu- 
diation thereof. According to Simpson on Contracts, at 510, “An 
anticipatory repudiation is no more than an announcement of 
intention by a promisor that in the future, when by the terms of 
the promise he is to perform, he will not render his perform- 
ance.” It is required further that “the repudiation, where it is 
an express refusal to perform, must be positive and unequivocal. 


g. A mere expression of doubt or fear by the promisor, that he will 
The | of may be unable to perform when in the future his performance 
pson, is due, is not the positive repudiation which will be necessary 
inant | before an action for anticipatory breach will lie.” 
636.4 
vr the Respondent sent complainants a letter dated January 3, 1975, 
1pson informing them that reevaluation of the quantities of potatoes 
at on remaining to be delivered under the contracts would be neces- 
ve of | SY because of production difficulties resulting from a fire which 
e. the had occurred the previous summer. This was followed by an- 
7130) dither letter from respondent dated February 6, 1975, stating that 
ity to the quantities to be delivered under all contracts would be ad- 
gave justed downward at the rate of 20.6%. At a meeting in Presque 
ment. Isle on March 21, 1975, a further adjustment rate was proposed 
npson (see Finding 8). 
xhibit . ; : Joye. ; 
at 1 It is clear that respondent s declarations to complainants of its 
aati intention to alter the quantity provisions in the contracts display 
basis the characteristics of an anticipatory breach. Respondent con- 
trad tends, however, that it did not breach the contracts, since a con- 
tract provision (section IX) excused respondent from liability in 
the event of nonperformance due to “failure or delay . . . by rea- 
yy re | son of the normal operation of the buyer’s facility being curtailed 
_ and | or stopped as the result of fire...” The testimony an dexhibits 
Heged | provided by respondent show clearly that its plant experienced a 
g, the } disastrous fire on August 24, 1974, and this is not denied by com- 
srance | Plainants. It is complainants’ argument that respondent waived 
s and | its right to rely on section IX by giving verbal and written assur- 
lward | ances subsequent to the fire that all contracts would be honored 
of the | without major alterations, prior to indicating that changes in 
nspec- | the contract amounts would be required. 
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From the evidence contained in the record, we conclude that 
respondent waived its rights under section IX and, accordingly, 
committed an anticipatory repudiation of the contracts involved 
herein. Several complainants testified that soon after the August 
24 fire, they spoke with Mr. Cyr, who assured them that all 
potatoes contracted for would be accepted. Respondent does not 
dispute these conversations. In its September 20, 1974 letter, 
which was sent to all complainants, respondent acknowledged the 
fact of the fire, but nevertheless declared that “it looks very 
favorable that all contracts will be honored.” Not until their 
receipt of respondent’s January 3, 1975 letter were complainants 
informed that alterations in the amounts of potatoes contracted 
for were being considered. It is explained in 5 Williston, Con- 
tracts, at 300, that “Wherever a contract not already fully per- 
formed on either side is continued in spite of a known excuse, 
the defense thereupon is lost and the injured party is himself 
liable if he subsequently fails to perform, unless the right to 
retain the excuse is not only asserted but assented to.” See also 
Webster Pierce v. Warley Fruit & Produce Co., PACA Docket No. 
2599, S.1740; Ayers Brokerage Company v. Elba Produce Com- 
pany, 3 A.D. 422 (1944); Oscar K. Heggan v. McGowan’s Coll 
Storage, 16 A.D. 75 (1957). Respondent’s failure to proclaim its 
intention to exercise its rights under section IX within a rea- 
sonable time after the fire and before informing complainants to 
the contrary, obviates its right to rely on that section. 


Respondent’s repudiation of the contracts constituted a rejec- 
tion without reasonable cause in violation of section 2 of the Act. 
Where the buyer repudiates with respect to a part or the whole, 
the seller may resell the goods concerned, and if such resale is 
made in a commercially reasonable manner and in good faith, 
may recover the difference between the resale price and contract 
price plus any incidental damages incurred. Aura Orchards \. 
A. Peltz & Sons, Inc. and Marlboro Freezers, Inc., 27 A.D. 1546 
(1968). 


All complainants resold potatoes. Some were resold to buyers 
other than respondent, and some to respondent in accordance with 
the quantity and price terms of the March 21 proposal. Those 
complainants who enaged in the latter course made it clear at 
all times that such resale did not constitute acceptance of the 
proposed amendments to their contracts and, in the face of such 
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stipulations, respondent assented to delivery. A quantity of pota- 
toes was also dumped. 


Respondent contends that certain complainants failed to prop- 
erly mitigate their damages because they resold potatoes to other 
buyers for less than the price that respondent was offering in its 
March 21 proposal. This contention can only apply to those com- 
plainants who delivered less than 65% of their contract quan- 
tities to respondent prior to the March 21 proposal, and did not 
thereafter resell additional potatoes to respondent in excess of 
the 65% level. They include Arthur Ashley, Carl White & Son, 
Gary Durepo, and Frederick Thompson. It is respondent’s burden 
to prove that these complainants did not reasonably mitigate their 
losses. Barbera Packing Corporation v. The Grand Union Com- 
pany, 28 A.D. 763 (1969). 


With respect to complainant Ashley, it is apparent from the 
record that respondent has not met its burden of proof. As of 
March 21, 1975, complainant Ashley had delivered 2,544 barrels 
of his 8,000 barrel contract, leaving him 2,656 barrels short of the 
65% figure of 5,200 barrels. He resold his remaining potatoes to 


- other buyers after being told by Mr. Cyr that none of his potatoes 
would be accepted by respondent unless the proposed amend- 
ment was agreed to (see transcript, at 42). This is not denied by 
respondent. It is thus clear that complainant Ashley’s resales 
were made in a commercially reasonable manner. 


The quantity of potatoes delivered to respondent out of com- 
plainant Thompson’s 17,726 barrel contract totaled 10,148 bar- 
rels, 1,374 barrels less than the 65% limit of 11,522 barrels. On 
pages 145-148 of the transcript, complainant Thompson testified 
that on or about March 7, 1974, Mr. Page, respondent’s pur- 
chasing agent, told him that respondent would not be accepting 
any more deliveries, and that this was confirmed by Mr. Bruce, 
another employee of respondent. As these assertions were never 
denied by either Mr. Page or Mr. Bruce, it is clear that complain- 
ant Thompson was justified in selling the remainder of his pota- 
toes to Warren Anderson on March 17, 1975. 


As of March 21, 1975, complainant Carl White & Son had not 
delivered to respondent any of the 3,250 barrels constituting 65% 
of its 5,000 barrel contract. On pages 309-310 of the transcript, 
Llewellyn White, testifying for complainant, admitted that he 
had spoken to Mr. Cyr on March 21, 1975 concerning the pro- 
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posed amendment, and that he was aware that Mr. Cyr was will- 
ing to pay $4 per barrel for the remaining undelivered potatoes 
up to 65% of the total amount contracted for. Mr. White testified 
that he totally rejected respondent’s proposal, informing Mr. Cyr 
that “I didn’t feel I could live with it and I would have to make 
other arrangements” (at 309). Mr. White stated that afterward, 
on the afternoon of March 21, he signed a contract with Potato 
Service for the resale of all the potatoes that had been intended 
for respondent, at a price of $2.475 per barrel. Complainant Carl 
White and Son’s failure to mitigate damages would be apparent 
if Mr. Cyr had made it clear to Mr. White that resale at the $4 
per barrel price would be strictly for the purpose of mitigating 
damages in the event respondent was later determined to have 
breached the contract. However, we find that complainant Carl 
White and Son’s refusal to resell potatoes to respondent at the 
amended price was due to a justifiable fear that such resale would 
be claimed by respondent to constitute a consent to the March 21 
proposal, and hence was not unreasonable. 


As of March 21, 1975, complainant Durepo had delivered ap- 
proximately 2,993 barrels, 1,557 barrels less than the 4,550 bar- 
rels constituting 65% of his original 7,000 barrel contract. After 
the proposal of March 21, 1975, complainant Durepo spoke to Mr. 
Cyr telling him that he had to have the contract price (see tran- 
script at 266). Later on in the hearing (at 290-291), complainant 
Durepo was questioned by Mr. Cyr regarding his resale to an- 
other buyer: 


Q. I see. And yet you sold all those potatoes for $2 when you 
could have gotten 4.50 from us. 


A. Well, no. I couldn’t get anything because, at that point, 
you wouldn’t accept them as stated on the contract. 


Q. I see. 
A. In the original contract. 


Complainant Durepo eventually resold 4,300 barrels to Potato 
Service at $2.475 per barrel, and 885 barrels to Earl Lewis at $2 
per barrel. As far as the approximately 4,000 barrels originally 
destined for respondent are concerned, it is impossible to deter- 
mine to which buyer they were sold. We find that Durepo was 
justified in failing to deliver the potatoes to Cyr at the $4 per 
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barrel price for the same reasons as previously stated relative to 
complainant Carl White & Son. 


In summary, we hold that none of the complainants failed to 
reasonably mitigate their losses. 


Several complainants, Arthur Ashley, Frederick Thompson, 
Arthur P. Ayer, and Riley Lamoreau, presented evidence show- 
ing that respondent unjustifiably cut prices on certain deliveries 
made by them (see Finding 10). Respondent has not presented 
any convincing evidence to justify these price cuts, and we there- 
fore hold that they were unwarranted. 


The basic measure of damages applicable to the proceeding as 
stated earlier is the difference between the contract price and the 
resale price where the resale was commercially reasonable. (See 
U.C.C. section 2-706) Respondent has not contended that the 
resales were not commercially reasonable except as previously 
indicated in connection with its contention that certain com- 
plainants failed to reasonably afford themselves the benefit of 
the $4 per barrel price stated in the March 21 proposal. 


The contract price of potatoes originally scheduled for delivery 
by the contract prior to respondent’s repudiation thereof and not 
delivered at such time, is determined as of the time of repudia- 
tion, with allowance being made for complainants having the 
right to await performance for a commercially reasonable time 
pursuant to U.C.C. section 2-610(a). 


Complainants’ counsel argue that pursuant to U.C.C. section 
2-609, letters demanding performance were sent by some com- 
plainants subsequent to respondent’s March 21, announcement 
that only 65% of the potatoes would be accepted at a reduced 
price, and that as no reply was made in early April, respondent’s 
repudiation occurred at that time. However the record shows that 
repudiation took place on February 6, 1975, when respondent sent 
complainants a letter stating that 20.6% of the contracted pota- 
toes would not be accepted at any price. Under U.C.C. section 
2-610, complainants were entitled to await performance for a 
commercially reasonable time subsequent to February 6, before 
resorting to a remedy for breach. Under the circumstances pre- 
vailing at the time, we do not feel that this commercially reason- 
able time would extend beyond the month of March. 


The contract price for the unaccepted potatoes scheduled by 
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contract for delivery subsequent to the month of March will be 
determined by reference to the time stated in the contract for 
delivery. 


Before applying the measure of damages to the various com- 
plainants, one further issue raised by complainants’ counsel must 
be disposed of. It is argued that those growers who disposed of 
potatoes to buyers other than respondent prior to the month for 
tender prescribed by the contract, at a price higher than the 
market price prevailing during that month, should receive the 
difference between that market price and the contract price 
rather than the difference between the resale price and the con- 
tract price. It is argued that complainants stood ready to deliver 
in spite of their prior resales because they could have purchased 
on the open market for delivery to respondent. However, we note 
that the contracts specify delivery from the grower’s own produc- 
tion of a specified acreage and not from potatoes purchased on 
the market. In addition, we also note that U.C.C. section 1-106 
states that the purpose of the remedies provided by the U.C.C. 
shall be liberally administered to the end that the aggrieved party 
may be put in as good a position as if the other party had fully 
performed. This, by implication, does not warrant putting a party 
in a better position than had the other party fully performed. 


Complainant Ashley’s contract with respondent was for 8,000 
barrels, of which 2,544 barrels were delivered to respondent at 
the contract price; leaving 5,456 barrels unaccepted. Complainant 
Ashley chose to wait until March 21, 1975 before making his 
initial resale, a period of time following the February 6, 1975 
repudiation which we consider commercially reasonable. We 
therefore will use the price assigned by the contract to March, 
1975 at $6.68 per barrel, to determine the contract price of the 
4,456 barrels scheduled for delivery by the contract in March, 
1975, or prior thereto. The resulting figure is $29,766.08. The 
remaining 1,000 barrels scheduled by the contract for delivery 
in April, 1975, are assigned a price of $7.01 per barrel by the con- 
tract, or $7,010. The total contract price is thus $36,776.08. As set 
forth in Finding 12, resales to buyers other than respondent were 
made from March 21, 1975 to April 13, 1975. However the amount 
resold, 5,600 barrels, exceeds the amount originally meant for 
respondent by 144 barrels. Since there is nothing in the record 
to indicate to which buyer the extra 144 barrels were resold, we 
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will assume it to be the one latest in time, Polluck, who on April 
18, 1975 purchased 350 barrels at $2.25 per barrel. Therefore, the 
amount realized through resale was $13,436 which, subtracted 
from the contract price, leaves $23,340.08. To this figure we must 
add the $958 cut by respondent on some of the 2,544 barrels deliv- 
ered before the breach. Complainant Ashley also claims, as inci- 
dental damages, $468 in trucking expenses for shipping the resold 
potatoes, an expense which was to have been borne by respondent 
had the original contract been complied with. As respondent has 
presented no evidence to rebut this assertion, we hold that com- 
plainant Ashley should be awarded incidental expenses in the sum 
of $468, resulting in total damages of $24,766.08. 


Complainant Carl White & Son’s contract with respondent was 
for 5,000 barrels, of which none were delivered to respondent at 
the contract price. Complainant Carl White & Son also chose to 
wait until March 21 to resell its potatoes, which we find to be a 
commercially reasonable time after the repudiation of February 
6, 1975. The contract price is therefore the price assigned by the 
contract to March, 1975, or $6.68 per barrel, for a total of $33,400. 
Subtracting from this the amount obtained through its resale of 


the entire quantity to Potato Service at $2.475 per barrel (See 
Finding 12), or $12,375, leaves $21,025. In addition, $429 is 
claimed for trucking expenses incurred in the resale, which ex- 
penses were to have been paid for by respondent according to 
the original contract terms. Since respondent has not disputed 
this claim, complainant Carl White & Son will be awarded this 
sum, resulting in a total of $21,454 in damages. 


Complainant Gary Durepo’s contract was for 7,000 barrels, of 
which 2,993 barrels were delivered to respondent at the contract 
price, leaving 4,007 barrels unaccepted. Complainant Durepo did 
not make his initial resale until March 21, 1975, a commercially 
reasonable time following the February 6, 1975 repudiation. The 
March price of $6.68 per barrel provided in the contract is there- 
fore appropriate for determining the contract price for the 3,007 
barrels scheduled for delivery prior to April 1, 1975, for a total 
of $20,086.76. For the remaining 1,000 barrels scheduled for 
delivery in April, 1975, the contract price is determined by em- 
ploying the $7.01 per barrel price assigned by the contract to 
April, 1975, for a total of $7,010. The contract price is therefore 
$27,096.76. As set forth in Finding 12, 5,185 barrels were sold 
$27,096.76. As set forth in FiFnding 12, 5,185 barrels were sold 
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to Potato Service and Earl Lewis for $2.475 per barrel and $2 
per barrel respectively. The number of barrels resold substan- 
tially exceeds the number originally under contract to respondent. 
As it is not clear from the record that Earl Lewis received any 
of respondent’s potatoes, we will assume that all 4,007 barrels 
went to the initial buyer, Potato Service, for $9,917.33. Complain- 
ant Durepo will therefore be awarded the contract price, 
$27,096.76, less the amount obtained through resale to Potato 
Service, $9,917.33, resulting in damages of $17,179.48. 


The contract of complainant Frederick Thompson was for 
17,726 barrels, of which 10,148 barrels were delivered to respond- 
ent at the contract price, leaving 7,578 barrels unaccepted. Since 
complainant Thompson’s resale took place on March 17, 1975, 
which we consider to be a commercially reasonable time for resale 
following the February 6, 1975 repudiation, we will use the price 
per barrel assigned by the contract to March, 1975, or $6.68, for 
a contract price of $50,621.04 for all potatoes scheduled for deliv- 
ery by the contract prior to or during the month of March. As 
set forth in Finding 12 9,901 barrels were resold to Warren 
Anderson on March 17, 1975 at $2.50 per barrel. However, only 
7,578 barrels will be included in the computation of damages, 
since this amount alone was originally to be delivered to respond- 
ent. Therefore, the total amount realized through resale was 
$18,945 which, subtracted from the contract price of $50,621.04, 
leaves $31,676.04. To this figure must be added the $1,228.70 un- 
justifiably cut by respondent on some of the deliveries made 
before the breach, resulting in a total of $32,904.74 in damages. 


The contract of complainant Arthur P. Ayer was for 6,000 bar- 
rels, of which 4,149 barrels were delivered to respondent at the 
contract price, leaving 1,851 barrels unaccepted. Complainant 
Ayer waited until April, 1975 before reselling, which we find to 
be an unreasonable length of time from the February 6, 1975 
repudiation. We will therefore employ the price assigned by the 
contract for March, 1975, the latest time at which we believe a 
commercially reasonable resale could have occurred, for those 
potatoes provided by the contract to be delivered before or during 
that month. As all of complainant Ayer’s potatoes were to be 
delivered prior to April, 1975, the contract price on the 1851 un- 
accepted barrels is 6.68 per barrel, or $12,364.68. These potatoes 
were eventually sold to Potato Service in April 1975 at $2.99 per 
barrel, or $5,534. Subtracting the amount obtained through resale 
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from the contract price leaves $6,830.19. To this figure is added 
the $829.95 which respondent unjustifiably cut on several ship- 
ments delivered prior to the breach, for a total of $7,660.14 in 
damages. 









































The contract of complainant Daniel B. Turner, Jr. was for 
10,000 barrels, of which 312 barrels were delivered to respondent 
at the contract price, 7,611 barrels were delivered to respondent 
at the amended price of $4.01 per barrel, and 2,077 barrels were 
dumped. Complainant Turner’s initial resale did not occur until 
March, 1975, which we consider to be a reasonable time from the 
date of the repudiation. We therefore will determine the contract 
price for the 4,688 barrels scheduled for delivery by the contract 
prior to April, 1975, by employing the March, 1975 per barrel 
price of $6.68 assigned by the contract, or $31,315.84. For the re- 
maining 5,000 barrels scheduled for delivery by the contract for 
April, 1975, the contract price is determined by using the April 
price assigned by the contract of $7.01 per barrel or $35,000, for 
a total contract price of $66,635.84. As set forth in FiFnding 11, 
7,611 barrels were resold to respondent for $30,520.11. Complain- 
ant Turner claims that it was necessary to dump 2,077 barrels 
because respondent made delivery impossible, and the potatoes 
could not be sold elsewhere. He relies on section 2-709(1) of the 
U.C.C. which states, in part, that “When the buyer fails to pay 
the price as it becomes due, the seller may recover, together with 
any incidental damages... the price... (b) of goods identified 
to the contract if the seller is unable after reasonable effort to 
resell them at a reasonable price, or the circumstances reasonably 
indicate that such effort will be unavailing.” It must be kept in 
mind, however, that potatoes are perishable, and may require a 
quick resale if they are to retain any value. Accordingly, the rea- 
sonableness of the resale discussed in section 2-709 must be con- 
strued broadly. It is our belief that complainant Turner has not 
adequately shown that a reasonable resale of the 2,077 barrels 
could not have been made to a buyer other than respondent at or 
near the market price prevailing during April, 1975, and May, 
1975, when complainant Turner found that respondent was not 
scheduling him for delivery as often as he desired. We will there- 
fore award damages for the 2,077 barrels as if they had been sold 
at the average market price of April and May which, according 
to the Market News Service Reports for that period was $2.32 per 
barrel, for a total of $4,860.18. Since complainant Turner’s claim 
relating to the dumping of potatoes is disallowed, so is his claim 
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for trucking expenses incurred in connection therewith. The total 
amount constructively received by complainant Turner for the 
unaccepted potatoes is thus $4,860.18 plus the $30,520.11 obtained 
through resale, or $35,380.29. Subtracting this from the contract 
price for such potatoes of $66,365.84, leaves $30,985.55 as his 
damages incurred herein. 


Complainant Charles B. Osgood had a contract with respondent 
for approximately 4,848 barrels, of which 1,636 barrels were de- 
livered to respondent at the contract price, leaving 3,212 barrels 
unaccepted. It is not clear whether complainant Osgood made his 
initial resale prior to April, 1975, which would be considered a 
reasonable time from the date of the February 6 repudiation. 
Even if the resale was made subsequent to March, 1975, the con- 
tract price for the 788 unaccepted barrels comprising a portion 
of the 2424 barrels provided by the contract to be delivered prior 
to April, 1975, will nonetheless be determined by the per barrel 
price assigned by the contract to March, 1975, the latest time 
after the repudiation which we consider to be a commercially 
reasonable time for resale. The March, 1975 price was $6.68 per 
barrel, or $5,263.84 for the 788 barrels. For the remaining 2424 
barrels scheduled for April delivery by the contract, the contract 
price is $7.01 per barrel, or $16,992.24, for a total contract price 
of $22,256.08. The 3212 unaccepted barrels were ultimately sold 
to respondent at $4 per barrel, or $12,898. Subtracting the resale 
price from the contract price leaves $9,408.08, which constitutes 
complainant Osgood’s damages herein. 


Complainant Riley Lamoreau contracted with respondent for 
1,200 barrels, of which 862 barrels were delivered to respondent 
at the contract price, leaving 338 barrels unaccepted. Complain- 
ant Lamoreau waited until March, 1975 until reselling the unac- 
cepted potatoes, which we believe to be a commercially reasonable 
time following the February 6 repudiation. We therefore will 
determine the contract price for the unaccepted potatoes by apply- 
ing the per barrel price assigned by the contract to March, or 
$6.68, for a total contract price of $2,257.84. In March, 1975, com- 
plainant Lamoreau sold 350 barrels to Ray Lamoreau for $2.25 per 
barrel. Only 338 barrels will be included in the computation of 
damages however, since this quantity alone was originally de 
stined for respondent. Therefore, the total amount obtained 
through resale was $760.50, which subtracted from the contract 
price of $2,259.84, leaves $1,497.34. To this figure must be added 
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the $766.07 which respondent unjustifiably cut on several deliv- 
ered shipments, for a total of $2,263.41 in damages. 


Complainant Harold Bragdon & Son had a contract for 5,000 
barrels, of which 3,010 barrels were delivered to respondent at 
the contract price, leaving 1,990 unaccepted. Complainant’s initial 
resale was in March, 1975, which we consider to be a commer- 
cially reasonable time after the repudiation of February 6, 1975. 
The contract price for the unaccepted potatoes, which were sched- 
uled by the contract for delivery prior to April, 1975, was there- 
fore the price assigned by the contract to March, 1975, or $6.68 
per barrel, for a total contract price of $13,293.20. Complainant 
Harold Bragdon & Son resold 1,500 barrels to Potato Service at 
$2.50 per barrel, and 751 barrels to Taterstate at $1.72 per barrel. 
However, only 1,990 barrels will be included in the computation of 
damages, since this amount alone was originally destined for 
respondent. Since the Potato Service transaction occurred before 
that with Taterstate, we find that 1,500 of the 1990 barrels were 
sold to Potato Service and 490 barrels sold to Taterstate. There- 
fore, the amount obtained through resale was $4,592.80, which 
' subtracted from the contract price of $13,293.20 leaves $8,700.40, 
the amount of complainant Harold Bragdon & Son’s damages 
herein. 


Complainant Terrance Gregg contracted with respondent for 
4,000 barrels, none of which were delivered to respondent at the 
contract price. Complainant Gregg did not resell until April, 1975, 
which we hold to be an unreasonable time from the date of the 
repudiation, February 6, 1975. Since the latest time when a com- 
mercially reasonable resale could have been made for the 2,000 
barrels scheduled for delivery prior to April, 1975 was March, 
1975, we will use as the contract price, the $6.68 per barrel ap- 
plied by the contract to March, 1975, or $13,360. For the remain- 
ing 2,000 barrels scheduled for delivery in April, 1975, we will 
employ, as the contract price, the April per barrel price of $7.01, 
or $14,000, for a total contract price of $27,380. After the occur- 
rence of the breach, as set forth in Finding 12, complainant Gregg 
resold 411 barrels at $2 per barrel to Valsing, and 871.5 barrels at 
$1.50 per barrel to A&P, for a total of $2,129.25. In addition, 
complainant Gregg sold 2,868 barrels to respondent (see Finding 
11) at $4 per barrel, or $11,472. Therefore, the total price arrived 
at through resale was $13,601.25, which, subtracted from the 
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price complainant Gregg should have realized, $27,380, leaves 
$13,778.75 as his damages. 


As the prevailing parties, complainants will be awarded fees 
and expenses in accordance with section 47.19(d) of the Rules of 
Practice (7 CFR 47.19(d)). As stated therein, fees and expenses 
which are not considered to be reasonable or necessarily incurred 
in connection with the oral hearing will not be awarded. 


Complainants Ashley, Carl White & Son, Durepo, Thompson, 
Ayer, Lamoreau, and Harold Bragdon & Son were all represented 
at the hearing by Mr. Donald Quigley. Except for complainants 
Ayer and Lamoreau, all were represented by Mr. Quigley at the 
October 22, 1975 deposition as well. 


Respondent objects to the claim for fees and expenses sub- 
mitted by these eight complainants. One objection is that the time 
claimed for Mr. Quigley’s appearance at the hearing, the entire 
period of time the hearing ensued, is excessive, since Mr. Quigley 
represented only eight out of the total of ten complainants whose 
cases were dealt with therein. We believe that Mr. Quigley’s pres- 
ence during the entire deposition and hearing was necessary, as 
testimony given at any point in the proceedings was often relevant 
to other complainants than the one whose case was then being 
heard. In addition, respondent objects that fees and expenses 
incurred as the result of work done on behalf of all complainants 
are included in the claim of each. We agree with respondent in 
this respect, and hold that claims relating to the taking of the 
deposition must be equally divided by six, and to the hearing, 
equally divided by eight. We hold also that complainants’ claim is 
deficient in that ten hours are asserted for time spent preparing 
a brief. Such a claim is not considered to be in connection with 
the oral hearing, and cannot therefore be allowed. Vie Mahns, Inc. 
v. American Fruit Purveyors, Inc., 34 A.D. 1950 (1975). Another 
claim which we consider to be unreasonable is the assertion of 
24.5 hours spent in attendance at the hearing, since the transcript 
shows that the hearing lasted only 24.2 hours. 


Therefore, the amount awarded to each of the complainants 
represented by Mr. Quigley, with the exception of complainants 
Ayer and Lamoreau, is $1,067.38. Complaints Ayer and 
Lamoreau are each awarded $586.56. 


Complainant Daniel B. Turner, Jr. was represented at the de- 
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position and hearing by Mr. Phillip R. Foster. Respondent objects 
to complainant Turner claiming, as time spent at the hearing, the 
entire period of time the hearing occured, rather than that portion 
in which his claim alone was being dealt with. However, respond- 
ent’s objection is denied for the same reasons previously stated 
with regard to the eight complainants represented by Mr. Quigley. 
We do hold complainant Turner’s claim to be unreasonable in the 
amount of time asserted for Mr. Foster’s appearance at the hear- 
ing, 28 hours, as it exceeds the 24.2 hours the hearing actually 
occured. In addition, we believe the claim for 34 hours spent in 
preparation for the hearing is excessively high, as Mr. Quigley 
claims only 10 hours for each complainant, and Mr. Engels, who 
represented complainant Terrance Gregg at the hearing, claims 
18.2 hours. It is our view that 20 hours is a more reasonable fig- 
ure. Therefore, in accordance with the above analysis, com- 
plainant Turner is awarded $3,128.82 in fees and expenses. 


Complainant Terrance Gregg was represented at the hearing 
by Mr. Richard C. Engels. Respondent’s objection, as is the case 
with the other nine complainants, is that the time claimed for Mr. 
Engels’ appearance at the hearing is far in excess of the time 
actually required to deal with complainant Gregg’s case. The 
objection is denied for the reasons previously expressed in rela- 
tion to the nine other complainants. We hold complainant Gregg’s 
claim to be unreasonable in its assertion that 24.5 hours were 
spent during Mr. Engels’ appearance at the hearing, since only 
24.2 hours were actually spent. Also, the 20 hours claimed for 
anticipated work on the brief cannot be included in an award of 
fees and expenses. Vic Mahns, Inc. v. American Fruit Pur- 
veyors, Inc., supra. The total amount of fees and expenses 
which will be awarded to complainant Gregg is therefore $1,938. 

Respondent’s failure |to pay severally to complainants the 
sums found to be due and owing herein constitutes violations 
of section 2 of the Act, for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant Arthur Ashley, PACA Docket No. 2-3788, as 
reparation, $24,766.08, with interest thereon at the rate of 8% 
per annum from April 1, 1975 until paid. Respondent shall also 
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pay said complainant, within such time, as additional reparation 
for fees and expenses, $1,067.38, with interest thereon at the rate 
of 8% per annum from the date of this order until paid. 


Within 30 days from the date of this order, respondent shall 
pay to complainant Carl White & Son, PACA Docket No. 2-3789, 
as reparation, $21,454, with interest thereon at the rate of 8% 
per annum from Aprill, 1975 until paid. Respondent shall also 
pay said complainant, within such time, as additional reparation 
for fees and expenses, $1,067.38, with interest thereon at the rate 
of 8% per annum from the date of this order until paid. 


Within 30 days from the date of this order respondent shall 
pay to complainant Gary Durepo, PACA Docket No. 2-3792, as 
reparation, $17,179.48, with interest thereon at the rate of 8% 
per annum from May 1, 1975 until paid. Respondent shall also 
pay said complainant, within such time, as additional reparation 
for fees and expenses, $1,067.38, with interest thereon at the rate 
of 8% per annum from the date of this order until paid. 


Within 30 days from the date of this order respondent shall 
pay to complainant Frederick Thompson, PACA Docket No. 
2-3793, as reparation, $32,904.74, with interest thereon at the 
rate of 8% per annum from April 1, 1975 until paid. Respondent 
shall also pay said complainant, within such time, as additional 
reparation for fees and expenses, $1,067.38, with interest 
thereon at the rate of 8% per annum from the date of this order 
until paid. 


Within 30 days from the date of this order respondent shall 
pay to complainant Arthur P. Ayer, PACA Docket No. 2-3878, as 
reparation, $7,660.14, with interest thereon at the rate of 8% per 
annum from April 1, 1975 until paid. Respondent shall also pay 
said complainant, within such time, as additional reparation for 
fees and expenses, $586.56, with interest thereon at the rate of 
8% per annum from the date of this order until paid. 


Within 30 days from the date of this order respondent shall 
pay to complainant Daniel B. Turner, PACA Docket No. 2-3874, 
as reparation, $30,985.55, with interest thereon at the rate of 8% 
per annum from May 1, 1975 until paid. Respondent shall also 
pay said complainant, within such time, as additional reparation 
for fees and expenses, $3,128.82, with interest thereon at the 
rate of 8% per annum from the date of this order until paid. 
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Within 30 days from the date of this order, respondent shall 
pay to complainant Charles B. Osgood, PACA Docket No. 2-3889, 
as reparation, $9,408.08, with interest thereon at the rate of 8% 
per annum from May 1, 1975 until paid. Respondent shall also pay 
said complainant, within such time, as additional reparation for 
fees and expenses, $1,067.38, with interest thereon at the rate of 
8% per annum from the date of this order until paid. 


Within 30 days from the date of this order, respondent shall 
pay to complainant Riley Lamoreau, PACA Docket No. 2-3887, as 
reparation, $2,263.41, with interest thereon at the rate of 8% per 
annum from April 1, 1975 until paid. Respondent shall also pay 
said complainant, within such time, as additional reparation for 
fees and expenses, $586.56, with interest thereon at the rate of 
8% per annum from the date of this order until paid. 


Within 30 days from the date of this order respondent shall 
pay to complainant Harold Bragdon & Son, PACA Docket No. 
2-3888, as reparation, $8,700.40, with interest thereon at the rate 
of 8% per annum from April 1, 1975 until paid. Respondent shall 
also pay said complainant, within such time, as additional repara- 
tion for fees and expenses, $1,067.38, with interest thereon at the 
rate of 8% per annum from the date of this order until paid. 


Within 30 days from the date of the order respondent shall 
pay to complainant Terrance Gregg, PACA Docket No. 2-4068, as 
reparation, $13,778.75, with interest thereon at the rate of 8% 
per annum from May 1, 1975 until paid. Respondent shall also pay 
said complainant, within such time, as additional reparation for 
fees and expenses, $1,938, with interest thereon at the rate of 8% 
per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 17,675) 


J. J. CROSETTI Co., INC. v. GENTLE BRos. Co. PACA Docket No. 
2-4078. Decided March 7, 1977. 
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Order on reconsideration 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 30, 1976 dismissing the formal 
complaint. A copy of this order was served upon the complainant. 

Complainant filed a petition for reconsideration on December 
20, 1976, wherein the complainant contends that the order of 
November 30 is in error in several respects. Upon reconsideration, 
it is concluded that the questions raised by the petition were suf- 
ficiently considered in the order of November 30 and that the 
order is supported by the evidence and the law applicable thereto. 
Accordingly, complainant’s petition is dismissed without prior 
service of such petition on respondent. 

Copies of this order shall be served upon the parties. 


(No. 17,676) 


G & F Fruit DISTRIBUTORS v. JOHN MOON PRODUCE COMPANY. 
PACA Docket No. 2-4054. Decided March 10, 1977. 


Purchase and sale contract — failure to establish — Consignment 
sales — net proceeds of remitted to seller — Dismissal 


Where the fruit in issue was accepted by respondent on consignment for 
complainant’s account and respondent has remitted the net proceeds of 
sale thereof to complainant, the complaint is dismissed. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$704.78 in connection with a transaction in interstate commerce 
involving 324 lugs of nectarines. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon complainant, which filed an answer 
thereto, denying liability to complainant in connection with this 
transaction. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Pursuant to this 


procedure, complainant and respondent, respectively, were given 
the opportunity to file an opening and an answering statement, 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, G & F Fruit Distributors, is a corporation 
whose address is P.O. Box 493, Kingsburg, California. 


2. Respondent, John Moon Produce Company, is a corporation 
whose address is 47 Produce Row, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On August 7, 1975, in the course of interstate commerce, 
complainant shipped from Kingsburg, California, to respondent 
in St. Louis, Missouri, by truck, 324 lugs of nectarines, to be sold 
on consignment for complainant’s account. These nectarines had 
been officially inspected at shipping point, Kingsburg, California, 
on August 5, 1975, and had been certified as U.S. Extra No. 1 
grade, Standard Pack, at that time. 


4. The contract between the parties was negotiated by a bro- 
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ker, The Gilbert Brokerage, Inc., which issued a memorandum on 
September 19, 1975, to respondent only. 


5. The nectarines arrived at contract destination, St. Louis, 
Missouri, on or about August 10, 1975, and were unloaded from 
the truck into respondent’s cooler. The following morning, Au- 
gust 11, 1975, a Federal inspection of 240 lugs of the fruit was ob- 
tained by respondent, which resulted in this portion of the load 
being certified as U.S. No. 1 grade at that time. 


6. Respondent rendered an account sales to complainant under 
date of September 23, 1975, showing net proceeds of $996.22 de- 
rived from the disposition of this load of fruit. A check in this 
amount, drawn by respondent in complaint’s favor, accompanied 
the account sales. A copy of the broker’s memorandum was also 
sent to complainant at this time by respondent. 

7. The formal complaint was filed on November 13, 1975, 
which was within 9 months after the alleged cause of action here- 
in accrued. 


CONCLUSIONS 


Respondent’s receipt and acceptance of the nectarines is not dis- 
puted. Complainant alleges that the acceptance was pursuant toa 
prior contract of purchase and sale made with respondent through 
the broker. Respondent avers, however, that the produce was re- 
ceived on consignment. 


Complainant, in support of its allegations, offers in evidence 
(Exhibit No. 2, Formal Complaint) a copy of its invoice of August 
8, 1975, showing an f.o.b. sale of 324 lugs of nectarines to respond- 
ent. Complainant alleges that a copy of this invoice was mailed to 
respondent, but respondent denies receiving same. 


Respondent in its answer denies that it negotiated with either 
complainant or the broker for the purchase of this load. According 
to respondent, this shipment was “unloaded for the Glenn Truck 
Brokerage, Inc. for storage only.” Respondent, in support of this 
contention offers in evidence, as Exhibit A to its answer, its mem- 
orandum dated August 10, 1975, containing the following nota- 
tion: 
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“Unloaded for storage only as per 
Glenn Truck Brok. (Rich) 324 Nectarines 
2 Pal 50 
1 Pal 56 
1 Pal 48” 


Respondent states (Exhibit No. 3, Report of Investigation) that 
after the nectarines had been in storage “for sometime”, it was in- 
structed by the broker to handle the shipment on consignment. 


The broker’s memorandum, which was executed some six weeks 
after the produce was shipped by complainant to respondent, indi- 
cates that the shipment was made by complainant to respondent, 
for handling on consignment and for complainant’s account. No 
copy of this memorandum was sent to complainant by the broker. 
It appears that complainant received a copy of the memorandum, 
for the first time, from respondent, which included it with a copy 
of the account sales on this shipment. Complainant apparently had 
made no prior inquiry of the broker as to why it (complainant) 
had received no memorandum on the transaction, nor does it ap- 
pear that complainant made any protest to the broker concerning 
the contents of the memorandum after receiving a copy from re- 
spondent. As to the account sales, which was dated September 23, 
1975, this showed gross sales of $1,624.25, expenses of $628.03, and 
anet return of $996.22. A check in the amount of $996.22, drawn 
by respondent in complainant’s favor, accompanied the accounting. 


While the evidence before us is sparse, and there appear to be 
discrepancies in the respective positions taken by the parties, we 
are of the opinion that the preponderance of the evidence favors 
respondent’s position in the case. It is concluded, therefore, that 
respondent accepted the nectarines for handling on consignment 
and for complainant’s account. 


Respondent resold the good, rendered an accounting to com- 
plainant, and paid over the net proceeds of $996.22 from the resale 
plainant, and paid over the net proceeds of $996.22 fro mthe resale 
to complainant. This being the case, respondent has fulfilled its 
duty under the consignment contract. Accordingly, we conclude 
that complainant has failed to establish any cause of action against 
respondent, or to show any violation of section 2 of the Act. The 
compainant, therefore, should be dismissed. 
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The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 17,677) 


ZOLLER DISTRIBUTING INC. v. TOM LANGE Co. INc. PACA Docket 
No. 2-3819. Decided March 10, 1977. 


Sales prices — actual — misrepresentation of — Broker authority of 
— Deferred payment agreement — burden of proof — failure to 
sustain — Confirmation of sales — untimely issuance of ~— 
Damages — measure of — Reparation awarded 


Where respondent failed to sustain its burden of proof of a deferred billing 
agreement and of price discrepancies as found herein, respondent is li- 
able to complainant for the total due and owing on the potatoes in issue 
in the amount of $5,079.52 for which reparation is awarded. 


Additional reparation of $2,408.94 is awarded complainant against re- 
spondent for fees and expenses incurred in connection with the oral 
hearing herein. 

George S. Whitten, Presiding Officer. 
Claude Hanks, St. Louis, MO, for complainant. 


LeRoy W. Gudgeon, Chicago, IL, for respondent, 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act”. A timely complaint was filed 
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on April 21, 1975, in which complainant seeks a reparation award 
against respondent, Tom Lange Co., Inc. in the amount of 
$4,997.39, which it allegese to be due and owing in connection with 
the shipment of two carloads of potatoes in interstate commerce 
sold by respondent as broker for complainant. On June 3, 1975, a 
copy of the complaint and copy of the report of investigation pre- 
pared by the Department was served upon respondent, On July 10, 
1975, respondent filed an answer thereto, denying the substantive 
allegations of the complaint. On February 27, 1976, an oral hear- 
ing was held in St. Louis, Missouri. Both complainant and respond- 
ent were represented by counsel. Two witnesses appeared on be- 
half of complainant and three witnesses appeared on behalf of re- 
spondent. Complainant and respondent filed briefs. 


FINDINGS OF FACT 


1. Complainant, Zoller Distributing, Inc. is a corporation 
whose address is P.O. Box 8, Bakersfield, California 93302. 


2. Respondent, Tom Lange Co., Inc., is a corporation whose 
address is 97 Produce Row, Room 205, St. Louis, Missouri 63102. 

3. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


4. On July 16, 1974, in the course of interstate commerce, com- 
plainant and respondent formed an oral agreement. The essence of 
that agreement dictated that respondent would act as broker for 
the sale of two carloads of California long white potatoes, to be 
diverted to respondent in St. Louis, Missouri, and sold on track. 


5. On July 11, 1974, car number 459561 containing 900-100 
pound sacks of California long white potatoes was shipped from 
Bakersfield, California. The carload of potatoes graded U.S. No. 1 
at shipping point and upon arival at destination in St. Louis, 
Missouri. 


6. On July 10, 1974, car number 460496, containing 900-100 
pound sacks of California long white potatoes was shipped from 
Bakersfield, California. The carload of potatoes graded U.S. No. 2 
at shipping point and upon arrival at destination in St. Louis, 
Missouri. 


7. On July 18, 1974, the two carloads of potatoes reached St. 
Louis, Missouri, and were accepted by the respondent. 
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8. Between July 16, 1974, and August 1, 1974, numerous tele- 
phone conversation were heid between complainant’s employee, 
David Singleton and respondent‘s employee, Steven Mika con- 
cerning the potatoes. 


9. The quoted market prices for 100 pound sacks of California 
long white potatoes as listed in the St. Louis Terminal Market 
Reports for the period in question were as follows: 


a. July 18, 1974, U.S. No. 1, $6.50 - $7.50, mostly $7.00. 
b. July 19, 1974, About Steady, U.S. No. 1, $6.50 - $7.50, 
mostly $7.50, U.S. No. 2, $5.50 - $6.00. 

ec. July 22, 1974, About Steady, U.S. No. 1, $6.50 - $7.50, 
U.S. No. 2, $6.00. 

d. July 23, 1974, Slightly Weaker, U.S. No. 1, $6.50 - $7.50, 
mostly $6.50 - $7.50, U.S. No. 2, $6.00. 

e. July 24, 1974, About Steady, U.S. No. 1, $6.50 - $7.00, 
mostly $6.50 - $7.00, U.S. No. 2, $6.00. 

f. July 25, 1974, About Steady, U.S. No. 1, $6.50 - $7.50, 
U.S. No. 2, $5.00. 

g. July 26, 1974, Weaker, U.S. No. 1, $6.00 - $7.00, mostly 
$6.00 - $6.50, U.S. No. 2, $5.00 - $6.50. 

h. July 29, 1974, About Steady, U.S. No. 1, $6.50 - $7.50, 
U.S. No. 2, $5.00. 


i. July 30, 1974, About Steady, U.S. No. 1, $7.00. 

j. July 31, 1974, About Steady U.S. No. 1, $7.00, U.S. No. 
2, $5.50. 

k. August 1, 1974, About Steady, U.S. No. 1, $6.50, U.S. 
No. 2, $5.00. 


10. Respondent sold 547 sacks of U.S. No. 1 potatoes at $3.00 
per sack. The remainder of the two carloads of potatoes were 
disbursed to various wholesalers and merchants on a deferred 
billing basis. 


11. When the wholesalers and merchants sold the potatoes, 
they then accounted to respondent for the prices received. Re- 
spondent then transmitted the porceeds of the sales to complain- 
ant, after deducting expenses and brokerage. 


12. Under date of August 1, 1974, respondent executed and 
including, in part, the following information. 
thereafter remitted to complainant, broker’s memoranda of sale 
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Number of Sacks Sold Grade Price 
547 .S. No. $3.00 per hundredweight 
200 .S. No. Deferred Billing 
150 .S. No. 4 
150 .S. No. 
100 .S. No. 
650 8. No. 


13. Under date of August 22, 1974, respondent remitted to 
complainant $187.94, by check, representing the proceeds gen- 
erated by sale of the U. S. No. 1 grade potatoes in car number 
459561. The breakdown of profits and expenses reflected by that 
check was as follows: 


Number of Sacks Sold Price Per Sack Total 
200 $3.50 $ 700.00 
150 5.25 787.50 
547 3.00 1,641.00 


Less Freight 2,562.56 
Less Demurrage 270.00 
Less Inspection 18.00 
Less Brokerage of $.10 90.00 


Net Proceeds 187.94 


14. Under date of August 22, 1974, respondent remitted to 
complainant a check in the amount of $137.11 representing the 
proceeds generated by sale of the U.S. No. 2 grade potatoes in 
car number 460496. The breakdown of profits and expenses re- 
flected by that check were as follows: 


Number of Sacks Sold Price Per Sack Total 
650 $2.75 $1,787.50 
100 4.00 400.00 
150 3.25 487.50 


Less Freight 2,429.89 
Less Inspection 18.00 
Less Brokerage 90.00 


Net Proceeds 137.11 


15. The formal complaint was filed on April 21, 1975, within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent has violated the terms of 
the contract established between the parties and certain require- 
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the contract established between the parties and certain require- 
ments of the Act and that respondent’s actions caused complain- 
ant to suffer a loss of profits in the sale of two carloads of 
potatoes. The record shows that while there was an understand- 
ing between the parties as to what the quoted market price as 
stated in the St. Louis Market News Reports for California long 
white potatoes was on July 16, 1974, no agreement was reached 
by the parties as to the actual purchase price of the merchandise. 
Respondent subsequently sold the potatoes both by direct sale 
and on a deferred billing basis. Essentially, respondent arranged 
consignments of the potatoes sold on “deferred billing’’, in which 
the purchasers were consignees and complainant was the con- 
signor. Respondent then collected proceeds from these third 
parties and remitted the proceeds to complainant after subtract- 
ing its brokerage and expenses. Complainant takes exception to 
several of respondent’s activities in selling the potatoes: 1. Re 
spondent consigned portions of the carloads of potatoes to various 
buyers on a “deferred billing’? basis in derrogation of the agree- 
ment between the parties which mandated the merchandise be 
sold by “track sale”. 2. Respondent misrepresented the sale 
prices it was obtaining for the potatoes by repeatedly quoting the 
St. Louis market reports to complainant’s employee, leading 
complainant’s employee to reasonably believe such sale prices 
were the actual sale prices received for the potatoes. 3. Re 
spondent did not promptly deliver broker’s memorandum of sale 
to complainant. 


The relevant duties of a broker, as set forth in the regulations 
promulgated pursuant to the Act (7 CFR 46.28(a)), are as 
follows: 


It shall be the duty of the broker to fully inform the 
parties concerning all of the terms and conditions of 
the proposed contract. After all parties agree on the 
terms and the contract is effected, the broker shall 
prepare in writing and deliver promptly to all par- 
ties a properly executed confirmation or memoran- 
dum of sale setting forth truly and correctly all of 
the essential details of the agreement between the 
parties, including any express agreement as to the 
the time when payment is due.... 


The initial question which has plagued this entire proceeding 
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is precisely what were the terms of the oral contract negotiated 
between complainant and respondent. In its complaint, com- 
plainant alleges that it consigned the two carloads of potatoes to 
respondent (Paragraph 4, Complaint). However, at the hearing, 
complainant’s President, Mr. Zoller testified that the potatoes 
were not consigned to respondent but rather respondent acted as 
a broker in arranging sales of the potatoes. Respondent claims 
that it was given carte blanche authority by complainant to dis- 
pose of the potatoes in any manner respondent deemed proper 
Complainant alleges that the agreement reached between respond- 
ent and complainant mandated a “track sale” of the potatoes and 
that “track sale” does not indicate sale on a deferred billing 
basis. Track sale is defined by section 46.43(u) (1) of the Regu- 
lations (7 CFR 46.43(u) (1)) as follows: 



























“Track sale” or “sale on track” means a sale of pro- 
duct on track after transit and after inspection or 
opportunity for inspection by the buyer, or his 
agent, who shall be considered to have waived any 
right to reject the commodity so purchased upon re- 
ceipt by him or his duly authorized representative 
from the seller or his duly authorized representative 
of the bill of lading, deliver order, or other docu- 
ment enabling him to obtain the goods from the 
carrier. 





Admissions by respondent, contained in a letter of September 25, 
1974 (Exhibit No. 3, Report of Investigation), affirm the fact 
that respondent and complainant agreed that the produce was 
to be handled by respondent as broker on a track sale basis. 






The definition of track sale as set forth earlier in this opinion 
does not comtemplate sale on a deferred billing basis. Selling pro- 
duce on a deferred billing basis was an action outside the authority 
given to a broker in a track sale agreement. The situation in this 
case is similar to the factual situation presented in Sugar Creek v. 
C.W. Marvin Co. and Market Pre-Pak, Inc. 32 A.D. 1269 (1973). 
In that case the respondent broker was charged with failure to 
timely notify its principal of the terms of the contracts respondent 
negotiated with third parties. The contracts negotiated dictated 
price terms at variation with the price fixed by the original agree- 
ment between the broker and complainant. In Sugar Creek, the 
broker was held liable for its failure to timely inform its principal 











434. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1980 
Cite as 36 A.D. 428 


of the altered contract term. In this case, the contract existing be- 
tween complainant andrespondent vested respondent with the au- 
thority to do that which was necessary and reasonable to sell the 
potatoes within the limits of the term “track sale’. However, the 
respondent, as part of its effort to sell the merchandise, substanti- 
ally changed the method of sale contemplated by complainant’s and 
respondent’s original agreement by releasing the potatoes to third 
parties and thereafter relying on those third parties to sell the 
merchandise without negotiation of a contract price. Because of 
this arrangement, there was no real negotiation by the broker as 
to fixed prices to be received for the merchandise. Respondent 
overstepped its authority and should have received specific ap- 
proval from complainant before initiating the deferred billing ar- 
rangement. The actions of respondent were not those normally un- 
derstood in the industry as proper procedure in sale of produce on 
track sale and therefore were not reasonably within the con- 
templated boundaries of authority as drawn by the oral agree- 
ment between complainant and respondent. 


Respondent attempted to refute the fact that it overstepped its 
authority by asserting that complainant knew and acquiesced in 
the method of sale and therefore is estopped to deny the grant of 
authority. We will apparently never know exactly what was said 
in the telephone conversations between respondent’s and complain- 
ant’s employees. However, a review of the evidence shows that re- 
spondent has not established the existence of authority to sell the 
produce on a deferred billing basis. The only evidence presented by 
respondent on this issue was testimony by respondent’s employee, 
Mr. Mika. Mr. Mika’s vague testimony was specifically contra- 
dicted by both witnesses for complainant, Mr. Zoller and Mr. Sin- 
gleton who stated that nothing was mentioned concerning the de 
ferred billing basis arrangement until the broker’s memorandum 
of sale were dispatched. Without prior notification and approval, 
complainant could not have presented efficacious protest on Au- 
gust 5, 1974, when the broker’s memorandum of sale were re 
ceived. All the potatoes had been dispatched to the merchants be- 
fore the complainant received the broker’s memorandum of sale 
notifying it of the deferred biling arrangements. Respondent could 
easily have supported its assertion that complainant was informed 
of the deferred billing arrangements by sending out an acknowl 
edgement of any telephone conversations during which complain- 
ant granted approval of the deferred billing arrangement. The 
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burden was on respondent to prove its contention that complainant 











































1u- acquiesced in the deferred billing arangement and respondent has 
the not carried his burden. 
7 The only basic uncontradicted facts in this case are that (1) 
sal complainant shipped and respondent accepted two carloads of po- 
ird tatoes to be sold by track sale, (2) as anticipated by the contract, 
the the two carloads of potatoes graded U.S. No. 1 and U.S. No. 2 re- 
ial spectively, (3) respondent dispatched the bulk of the potatoes to 
“é various merchants on a deferred billing basis, (4) after the mer- 
) a chants accounted for the prices received for the potatoes, respond- 
ap- ent remitted the proceeds of the sales to complainant, deducting 
“ expenses and brokerage, (5) the prices received for the potatoes 
wi were $3.00-$4.00 less than the quoted market prices for July 18, 
in 1974 through August 1, 1974 and (6) respondent did not transmit 
in. brokers memoranda of sale until August 1, 1974. These memo- 
“_ randa were not received until August 5, 1974. 
Because complainant has established that the potatoes graded 
U.S. No. 1 and U.S. No. 2 upon arival, that the prices eventually 
1 its received for the potatoes were substantially less than the quoted 
din market prices for any particular day, and that respodnent varied 
it of the terms of the agreement between itself and complainant with- 
said out notice to or approval by complainant, the burden then shifted 
lain- to respondent to prove either that complainant acquiesced in the 
t re- deferred billing arrangement or that the deferred billing arrange- 
1 the ment was not the cause of the vast discrepancy between actual 
»d by prices and quoted market prices. Respondent has not done this. 
oyee, Respondent has attempted to explain the large discrepancies be- 
ntra- tween the quoted market prices for potatoes during the period of 
‘Sin- July 16, 1974 through August 1, 1974, by asserting that the pota- 
e de- toes were an inferior quality. Respondent attempted to prove that 
idum the potatoes were darker in color than anticipated. However, the 
“oval, potatoes did grade U.S. No. 1 and U.S. No. 2 upon arival in St. 
) Au- Louis. Respondent’s employee, Mr. Mika, testified to the fact that 
e Te color was not a factor of grade or condition. We find that respond- 
ts he- ent has failed to establish that the low price received was justified 
f sale | by the color of the potatoes. 
could 
med There exists a second basis for casting the burden of proof upon 
nowl- respondent to establish that complainant was notified of the de- 
plain- ferred billing arrangement. If respondent had issued brokers 


memoranda of sale promptly as each batch of potatoes were turned 
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over to the merchants, complainant would have received early noti- 
fication, in writing, of the billing arrangement. Respondent as- 
serts it was unable to account for the potatoes until the cars were 
empty. There was no need to wait until the cars were completely 
empty of potatoes. Mr. Mika, respondent’s employee testified that 
tallies were made as the sacks of potatoes were taken from the 
cars. Mr. Mika used these tallies to refresh his memory during the 
course of his testimony. Therefore, respondent did have an accu- 
rate account of the number of sacks taken by each merchant. If the 
broker had issued timely confirmations of sale, as required by sec- 
tion 2 of the Act, then complainant would have been able to make 
an efficacious protest. Brokers memoranda of sale were not issued 
in timely fashion. 


We must now deal with the question of damages. Damages 
should be measured by the average lowest quoted market price 
during the period in question, Black and White Vegetable Co., Inc. 
v. Hale Brothers, Inc., 33 A.D. 1832 (1974). The average lowest 
price for U.S. No. 1 California long white potatoes for the period 
July 18, 1974, through August 1, 1974, is $6.54 per sack. Since 
complainant has claimed only $6.50 per sack, that figure will be 
used to compute damages for the carload of U.S. No. 1 potatoes. 
The average lowest price for U.S. No. 2 California long white po- 
tatoes during the period July 18, 1974 through August 1, 1974, for 
which prices were quoted in the St. Louis Market News Reports 
was $5.44 per sack. The price of $5.44 per sack will be the figure 
used to compute damages for the carload of U.S. No. 2 potatoes. 
We find the market price of the 900 sacks of U.S. No. 1 potatoes to 
be $5,850.00. Expenses and brokerage in the amount of $2,940.56 
were incurred in the course of selling the carload of potatoes. 
Therefore, for car no, 459561, we find $2,909.44 to be the amount 
due and owing the complainant, $187.94 of which was remitted to 
complainant leaving the balance due and owing of $2,721.50. For 
car no. 460496, we find the market price of 900 sacks of U.S. No. 
2 potatoes to be $4,896.00 Expenses of $2,537.98 were incurred in 
selling the potatoes, leaving a balance due and owing of $2,358.02. 
$137.11 of this has been remitted to complainant, leaving a bal- 
ance due and owing of $2,220.91. Complainant has submitted a 
claim for fees and expenses in connection with the hearing in the 
amount of $3,158.94. We find this claim to be excessive consider- 
ing the length and complexity of this proceeding. Complainant 
submitted a claim for ten hours of legal research but made no 
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showing that the research was conducted in connection with the 
oral hearing. Therefore, the claim for legal research is disallowed. 
We allow a total of $1,650 as expenses for legal fees. Also, we allow 
$758.94 in airline expenses for two of complainant’s witnesses. We 
therefore allow the total of $2,408.94 as expenses incurred in con- 
nection with the oral hearing. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,079.52, with interest there- 
on at the rate of 8% per annum from August 1, 1974, until paid. In 
addition, respondent shall pay to complainant as additional repara- 
tion $2,408.94 with interest thereon at the rate of 8% per annum, 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,678) 


Tom A. BRADY, d/b/a BRADY FARMs v. BEN B. SCHWARTZ & SONS, 
Inc. PACA Docket No. 2-3973. Decided March 22, 1977 


Contract terms — acceptance final — warranty of suitable shipping 
condition not applicable — Contract — failure to prove breach 
of — Damages — failure to show — Contract price — failure 

to pay — Reparation awarded 


Where respondent accepted the lettuce in issue and failed to prove a breach 
of contract by complainant with respect thereto, respondent is liable to 
complainant for the amount of $2,881.01 as found herein. Reparation 
of $2,881.01 is awarded complainant against respondent. 


Ed Barron, Presiding Officer. 
Complainant pro se. 
Elaine S. Grand, Southfield, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $3,006.01 in 
connection with the shipment of a carload of perishable produce 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
thereto, denying liability to complainant. Authough the amount 
involved herein exceeds $3,000, the parties have waived oral hear- 
ing. The shortened method of procedure, provided in section 
47.20 of the Rules of Practice is therefore applicable. Pursuant to 
such procedure the parties were given the opportunity to file 
briefs and further evidence in the form of sworn statements but 
neither party did so. 


FINDINGS OF FACT 


1. Complainant, Tom A. Brady, is an individual doing busi- 
ness as Brady farms whose address is 635 Palm Street, Holt- 
ville, California. 


2. Respondent, Ben B. Schwartz & Sons, Inc., is a corpora- 
tion whose address is 7201 West Fort Street, Room 27, Detroit, 
Michigan. At the time of the transactions involved herein re 
spondent was licensed under the Act. 


3. On January 24, 1975, in the course of interstate commerce, 
complainant shipped a carload of “Tops All’ lettuce, 1,250 car- 
tons, on car SPFE 453490, from El Centro, California to Detroit, 
Michigan. The lettuce was sold f.o.b. acceptance final. 


4. For the above described produce, respondent had gross 
receipts of $6,949.05. Respondent subtracted the following ex- 
penses and credit allowances from those gross receipts: 


Credit to customers $823.50 
Special Handling at the Detroit 

Union Produce Terminal $187.50 
Freight $1,938.99 
Terminal Charge $62.50 
Commission $735.07 


wa 
acc 


cul- 
q.). 
pa- 
| in 
luce 


art- 
‘om- 
wer 
unt 
ear- 
tion 
rt to 

file 
_ but 


pusi- 
Holt- 


yora- 
troit, 
n re- 


erce, 
car- 
troit, 


TOSS | 


zy ex- 


BRADY v. BEN B. SCHWARTZ & SONS 439 


Cite as 36 A.D. 437 


Respondent remitted, as net proceeds, $3,201.49 to complainant. 


5. On February 3, 1975, at 7:50 a.m., a Federal inspection 
was made of the “partly unloaded” car with results, in relevant 


part, as follows: 


Products 
Inspected : 


Condition 
of Load: 


Size: 
Quality: 


Condition: 


Grade: 


Remarks: 


Iceberg type LETTUCE in cartons printed, 
“2 Doz., Lettuce, Tops All, Brady Farms, 
Holtsville, Ca., Salinas, Ca.” Applicant states 
approximately 500 cartons remaining. 

Car partly unloaded, intact to nearest 4 
length “B” end of car lengthwise 6 rows, 
8 layers. 

Irregular. 

Clean, generally fairly well trimmed, outer 
head leaves green color. Average 87% hard 
or firm, 13% fairly firm. Grade defects 
average 6% generally poorly trimmed (7 
to 10 wrapper leaves). 

Heads or portions of heads not affected by 
condition defects are fresh and crisp. Head 
leavesSs Average 4% damage by Tipburn. 
Damage by discolored outer head leaves in 
most cartons 1 to 5 heads, some none, aver- 
age 8%. Decay in most cartons 1 to 4 heads, 
many none, average 8% Bacerial Soft Rot 
and/or Gray Mold Rot in various stages. 
Mostly early. Wrapper leaves: No decay. 
Meets quality requirements but fails to 
grade U.S. No. 1, 87% hard or firm, only 
account condition. 

Inspection and certificate restricted to prod- 
uct and lading in all layers of 2 stacks nearest 
doorway and 3 upper layers of 4 adjacent 
stacks in that portion of load remaining at 
time of inspection. 


6. The informal complaint was filed in March 7, 1975, which 
was within nine months after the cause of action alleged herein 


accrued. 


CONCLUSIONS 


Complainant alleges that on or about January 24, 1975, re- 











440 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 36 A.D. 437 


spondent contracted with complainant for the purchase of 1250 
cartons of “Tops All” lettuce, f.o.b. acceptance final. Respondent 
does not dispute these allegations except to assert that the ship- 
ping term was not acceptance final. We find from the weight of 
the evidence, which includes the undisputed Brady Farms Invoice 
of January 27, 1975, containing the f.o.b.a.f. term, that a f.o.b.a.f. 
contract was formed regarding this lettuce for a total price of 
$6,082.50, which includes a preshipment cooling fee and a Ryan 
recording service fee. 


The Regulations under the Act, at 7 CFR 46.43(m), provide, as 
herein relevant, that: 


F.o.b. acceptance final... means that the buyer ac- 
cepts the produce at shipping point and has no right 
of rejection. Suitable shipping condition does not 
apply under this trade term. The buyer does have 
recourse for a material breach of contract .... 


Respondent has not shown by the weight of the evidence that 
there was a material breach of this contract. The USDA Inspec- 
tion shows that the lettuce met the quality requirements for US. 
No. 1 on February 3, 1976, in Detroit, Michigan. While the USDA 
Inspection does show a failure to grade U.S. No. 1 “only account 
condition,” respondent has not shown that this lettuce would not 
have graded U.S. No. 1 when respondent accepted the produce 
eleven days earlier (January 24, 1976) at point of shipment. 


Respondent concedes, by telegram of February 18, 1975, that it 
handled the lettuce “for your [complainant’s] account” because of 
an “8 percent decay on arrival.”’ Since the warranty of suitable 
shipping condition does not apply to acceptance final contracts, 
respondent can not rely on the USDA Inspection of February 3, 
1975, to prove a breach of contract relating to the condition of 
this lettuce. Although respondent does specifically allege that the 
lettuce was undersized, and although the USDA Inspection shows 
the size as “irregular,’”’ respondent has not demonstrated that it 
was damaged thereby. Respondent has therefore not shown that 
the irregular size of the lettuce constituted a material breach 
of this contract. 


Respondent’s failure to pay the contract price of $6,082.50 
($5,625.00 for 1,250 cartons at $4.50 each; preshipment cooling 
of .35/carton; Ryan recording fee of $20) within the twenty-one 
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day payment period noted on the Brady Farms Invoice, consti- 
tutes a violation of section 2 of the Act. 


ORDER 


Within 30 days from the date of this order, respondent Ben B. 
Schwartz & Sons, Inc., shall pay to complainant, as reparation, 
$2,881.01 with interest thereon at the rate of 8 percent per annum 
from March 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,679) 


DE BRUYN PRODUCE Co. v. FRANKLIN PRODUCE Co. PACA Docket 
No. 2-4040. Decided March 22, 1977. 


Delivered sale — net proceeds of — Broker — authority of — Inquiry 
— failure to make as to broker’s authority — Payment to broker 
not constituting payment to seller — Reparation awarded 


Where respondent made payment to the broker absent the broker’s authority 
to collect for complainant, such payment does not constitute payment to 
complainant. Respondent therefore is liable to complainant for the net 
proceeds of the onions in issue in the amount of $1,635.12 for which 
reparation is awarded complainant against respondent. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Richard E. Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,635.12 in connection with a transaction in interstate commerce 
involving a quantity of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, deny- 
ing liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure set forth inthe 
Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose 
address is P.O. Box 76, Zeeland, Michigan. 


2. Respondent, Franklin Produce Co., is a corporation whose 
address is 3-5 Produce Row, St. Louis, Missouri. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about August 2, 1975, complainant sold to respondent 
300 bags of onions at a total contract price of $2,671.25, delivered 
St. Louis, Missouri, with full protection granted for loss and ex- 
penses below original invoice to respondent. These onions had 
previously been sold to two of respondent’s customers in the St. 
Louis area, who had rejected the produce due to decay and appear- 
ance, after which the onions had been placed with respondent. 


4. The transaction between the parties herein was negotiated 
by a broker, The Gilbert Brokerage Co., Inc., St. Louis, Missouri. 
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The broker issued no memorandum in connection with this 
transaction. 


5. On August 11, 1975, and after disposing of the onions in- 
volved herein, respondent tendered its accounting to the broker, 
showing a net due and owing of $1,635.12. Respondent’s check in 
the amount of $1,635.12, dated August 11, 1975, and drawn in 
the broker’s favor, accompanied the accounting. 


6. Complainant invoiced respondent for the onions on August 


| 18, 1975, which invoice was received by respondent in due course. 


7. The formal complaint was filed on October 7, 1975, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny that, in accepting the onions involved 
herein, it became liable to complainant for the net of $1,635.12. 
Respondent takes the position, however, that this liability was 


. satisfied when this sum was paid by respondent to the broker, as 


complainant’s agent. Complainant denies that respondent has 
satisfied its liability herein, since the broker was not complain- 
ant’s agent for collection, and payment to the broker therefore 
did not constitute payment to complainant. 


Respondent contends that the broker had actual authority to 
collect for complainant’s account and points to Exhibits 1 and 2 
attached to the answering statement. These exhibits are the 
Broker’s Memorandum of Sale which evidence the sale of these 
onions to the original buyers. Each of the memorandum does in 
fact state that the broker is entitled to “[I]nvoice, collect and 
remit for shippers account.” However, such express authority was 
conferred in connection with the original sales, and with parties 
who are not involved in the transaction which is the subject of 
this action. This does not, to our mind, mean that the broker was 
authorized to collect in the matter at hand, and we so conclude. 


Respondent next contends that the broker had implied author- 
ity to collect, since this is the customary practice in the St. Louis 
Produce Terminal. Although the Uniform Commercial Code rec- 
ognizes customary practices in the trade, it also provides that 
“the existence and scope of such a usage are to be proved as facts.” 
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(Section 1-205(2)). Respondent’s proof consists of its allegations 
to the effect. To our mind, this proof is insufficient. It has been 
said that “The existence of a custom can only be proved by numer- 
ous instances of actual practice and not by the opinions of a wit- 
ness.” Spada Distributing Co., Inc. v. Frank Kenworthy Com- 
pany, 17 A.D. 347 (1958). 


When one deals with or through an agent, he assumes all the 
risks of lack of authority, in the agent. He is not at liberty to 
assume that the agent has proper authority, but must exercise any 
diligence necessary to ascertain that such authority actually re- 
sides in the agent. Pasco County Peach Ass’n v. J. F. Solley & Co., 
Inc., 146 F.2d 880 (1945). (Also reported at 8 A.D. 327(1945)). 


It does not appear that respondent here made any inquiry rela- 
tive to the broker’s authority to collect. Accordingly, in making 
payment to the broker, respondent was doing so at its own risk. 
Since we conclude that respondent has failed to show any author- 
ity resident in the broker to collect money on complainant’s be- 
half, it follows that payment to the broker did not consitute pay- 
ment to complainant. 


Respondent’s failure to pay complainant for the onions involved 
herein is in violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,635.12 with interest thereon 
at the rate of 8% per annum from September 1, 1975, until paid. 


Copies of this order shall be served on the parties. 


(No. 17,680) 


GERARD J. ALBERT, INC. v. ANTHONY SALVO, d/b/a SALVO’S 
GOLDEN Foops, PACA Docket No. 2-3978. Decided March 
22, 1977. 
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Order on reconsideration 


Roger G. Weiner, Presiding Officer. 
Peter Lawson Kennedy, Providence, RI, for complainant. 
Francis Boyle, Newport, RI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.) an 
order was entered on February 1, 1977, in favor of complainant 
Gerard J. Albert, Inc., awarding $7,395.17 plus $1,696.10 for 
legal fees and expenses, with interest on both sums, payable by 
respondent within thirty days from the date of said order. A copy 
of the order was served upon the parties by the Hearing Clerk. 
Respondent filed a timely Petition for Reconsideration on or 
about February 14, 1977. On February 28, 1977 the order of 
February 1, 1977 was stayed pending action on said petition. 


With respect to respondent’s substantive objections to the Deci- 
sion and Order of February 1, 1977, said objections were fully 
answered in said order and, upon reconsideration, we conclude 
the order of February 1, 1977 is supported by the evidence and 
law applicable thereto. With respect to respondent’s objection to 
the amount awarded complainant for counsel fees and expenses, 
we conclude that said objections were first received after the time 
alloted for such a submission. However, we further conclude that 
even in light of respondent’s objection as to the reasonableness 
of the amount claimed by and awarded to complainant as legal 
fees and expenses, said amount is reasonable and proper. Accord- 
ingly, respondent’s Petition for Reconsideration is dismissed with- 
out prior service upon complainant. The order of February 1, 
1977 is reinstated and the reparation awarded in that order shall 
be paid within thirty days of the date of this order. 


Copies hereof shall be served upon the parties. 
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(No. 17,681) 


Spupco, INc. v. YICK LUNG Co., INc. PACA Docket No. 2-3998. 
Decided February 4, 1977. 


FE, o. b. transaction — potatoes for chipping — Inspection for glucose 
content — untimely — Merchantability — failure to prove breach 
of warranty of — Reparation awarded 


Where respondent failed to sustain its burden of proving breach of the war- 
ranty of merchantability by complainant with respect to the potatoes in 
issue, respondent is liable to complainant for the total f. o. b. contract 
price thereof in the amount of $2,460.00 for which reparation is awarded. 


Counterclaim — dismissal of 


Where respondent’s counterclaim is without merit, the counterclaim is 
dismissed. 


James V. Wright, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Denis Leong, Honolulu, HI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $2,460 
in connection with a transaction involving a quantity of potatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. Respondent also filed 
a counterclaim, to which complainant denied liability. 


Since the amount claimed as damages in either the complaint 
or counterclaim does not exceed $3,000, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Complainant also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Spudco, Inc., whose ad- 
dress is P.O. Box 218, Edison, California. At the time of the trans- 
action involved herein, complainant was licensed under the Act. 


2. Respondent is a corporation, Yick Lung Co., Inc., whose 
address is P.O. Box 1517, Honolulu, Hawaii. At the time of the 
transaction involved herein, respondent was not licensed but was 
subject to license under the Act. 


3. On or about March 27, 1975, in the course of interstate 
commerce, complainant, by oral contract, sold to respondent 400 
sacks of chipping potatoes at $6.15 per sack, f.o.b. Oakland, Cali- 
fornia, for a total contract price of $2,460. 


4. On or about March 27, 1975, and pursuant to the foregoing 
contract, 400 sacks of potatoes were shipped by complainant from 
loading point in California to respondent at Honolulu. On April 2, 
1975, the potatoes arrived by ship in Honolulu. On April 3, they 
were hauled by truck to respondent’s plant, where 345 sacks were 
placed under refrigeration ranging from 50°F. to 60°F. and the 
remaining 54 sacks were placed in respondent’s covered ware- 
house. 


5. During the period of April 2 to April 10, 1975, the maxi- 
mum temperature in Honolulu was 83°F. and the minimum 
temperature was 60°F. For all of April 1975, the maximum tem- 
perature was 85°F., the minimum was 60°F., and the average 
was approximately 74°F. (Answering Statement, Exhibit No. 8). 


6. On April 10, 1975, respondent attempted to chip some of the 
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potatoes from this load which were in its warehouse. The attempt 
was not successful. Subsequently respondent, also on April 10, 
telephoned complainant and talked to a Mr. Hoffman, telling him 
the potatoes were frying black and were not acceptable for the 
manufacture of chips. Respondent further told Mr. Hoffman that 
respondent would not pay for the potatoes and that the potatoes 
should be disposed of for some purpose other than chipping. Mr. 
Hoffman instructed respondent to store the potatoes in “warmer 
temperatures” and in time they would probably chip. 


7. Subsequent attempts by respondent to chip the potatoes 
involved herein proved fruitless. Complainant, meanwhile, was 
kept informed of respondent’s efforts by telephone calls made by 
respondent on April 11, 12, 14, 15, and 22, 1975. 

8. On April 28, 1975, at 10:45 a.m., respondent obtained a 
Federal inspection of the 399 sacks of potatoes involved herein, 
for the express and limited purpose of determining the glucose 
content of the tubers. The results of that inspection, in relevant 
part, are as follows: 


Where Inspected: Applicant’s cold storage and warehouse. 
Temperature of Product: Potatoes in cold storage box. 48 
to 50°F. Potatoes in warehouse: 77 to 79°F. 

Glucose determination: Glucose content exceeds 1/10 of 1%. 
Remarks : Inspection requested for and certificate re- 
stricted to determination of Glucose Content only. 


9. By letter dated May 6, 1976, respondent summarized the 
events taking place up to that date. Respondent also told com- 
plainant that it (respondent) had not been able to resell the pota- 
toes and requested instructions as to the disposition of the tubers 
by May 15, 1975. 


10. No part of the contract price has been paid to complainant 
by respondent in connection with this transaction. 


11. The formal complaint was filed on September 29, 1975, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent admits that the potatoes involved herein arrived in 
Honolulu by ship on April 2, 1975; were delivered by truck to its 
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place of business the following day, April 3; and were then stored 
by respondent as described in Finding of Fact No. 4. From April 
3 to April 10, no complaint was made by respondent to complain- 
ant covering the produce, nor was there any attempt by respond- 
ent to reject the potatoes to complainant during this 10-day 
period. Under the circumstances, we conclude that respondent 
accepted the potatoes (see section 46.2(dd) of the Department’s 
Regulations, 7 CFR 46.2 (dd)) and is therefore liable to com- 
plainant for the agreed f.o.b. contract price, less provable dam- 
ages sustained by respondent as the result of any breach of war- 
ranty by complainant. The burden of proof with respect to 
the warranty, the breach, and subsequent damages rests upon 
respondent. B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228 
(1966). 


Complainant does not deny that the potatoes were sold to re- 
spondent for the express purpose of being manufactured into 
chips. Respondent alleges that this warranty was breached, how- 
ever, when the potatoes failed to chip on April 10, which was 
seven days after receipt of the tubers by respondent at its place 
of business in Honolulu. Respondent further alleges that upon 
ascertaining that the potatoes would not chip, it (respondent) 
telephoned complainant (also on April 10th) and informed com- 
plainant of this circumstance. 


We are satisfied from the evidence before us that the potatoes 
did not chip on April 10, and that notice of such fact was given 
to complainant on that date. However, the potatoes had been in 
respondent’s possession since April 3, or for seven days before 
notice of breach of the chipping warranty was given to complain- 
ant. A question thus arises as to whether such notice was timely. 


Section 2-607(3) (a) of the Uniform Commercial Code, which 
was in effect in both California and Hawaii at the time of this 
transaction, provides that: 


Where a tender has been accepted, the buyer must 
within a reasonable time after he discovers or 
should have discovered any breach notify the seller 
of the breach or be barred from any remedy. 


It is clear that respondent gave prompt notice of breach to 
complainant when it telephoned complainant April 10 and in- 
formed complainant that the potatoes had failed to chip on that 
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date (April 10). But the warranty, as we see it, contemplated 
that the potatoes would chip on arrival. So respondent was under 
a duty to promptly ascertain whether the potatoes met this war- 
ranty on arrival, and to notify complainant if they did not. Re- 
spondent, however, waited for seven days after receipt of the 
potatoes before testing them for chipping quality. There is noth- 
ing to show that respondent could not have made such a test at 
an earlier date; in fact, respondent very candidly tells us that 
these potatoes were not tested until other lots obtained earlier 
had been processed. So the delay in testing appears to have been 
primarily a matter of convenience for respondent, in that these 
potatoes were not required for use in processing by respondent 
prior to April 10. However understandable this may have been as 
a business practice, it is our opinion that respondent, if it wished 
to claim a breach of the warranty of chipping, was under a duty 
to determine if this warranty had been breached and to notify 
complainant of such breach without delaying seven days, as it did 
in this case. Such delay, in our opinion, was not reasonable, and 
bars respondent from any remedy. See A. C. Carpenter, Ince. v. 
Boyer Potato Chips, 28 A.D. 1557 (1969). 


Respondent contends, however, that the potatoes contained ex- 
cessive glucose, and that the presence of such excessive glucose 
would have rendered them unacceptable for frying, even on the 
date of arrival in Honolulu. According to respondent’s evidence, 
any glucose content exceeding 1/10 of 1% would seriously impair 
the potatoes’ worth for chipping purposes. 


As evidenced by the Federal inspection of April 28, the glucose 
content of these potatoes did exceed 1/10 of 1% on that date. How- 
ever, this inspection was made 25 days after the potatoes came 
into respondent’s possession and is too remote in time, in our 
opinion, to be probative of the glucose content on April 3. 


Respondent has stated that these potatoes not only did not com- 
ply with the express warranty as to chipping, but likewise were not 
merchantable, in breach of the warranty of merchantability. As 
proof of this latter breach, it submits in evidence statements 
from two different parties, each of which states therein that 
“Having inspected your lot of potatoes on 5/5/31, I find that 
we cannot use them in our marketing here in Honolulu.” Three 
additional statements are also submitted from other sources which 
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are identical in content to that quoted, except for the date of May 
31, which appears in lieu of May 5 in the quoted matter. 

We think that respondent’s claim of a breach of the warranty 
of merchantability is barred by the application of the language of 
section 2-607(3) (a), since the warranty of merchantability ap- 
plies upon arrival of the goods at destination, and any breach 
of the warranty must be reported within a reasonable time after 
such arrival. We can find no evidence of any notice of a breach of 
the warranty of merchantability being given to complainant 
within a reasonable time by respondent and conclude that any 
such breach was therefore waived by respondent. As to the five 
statements submitted in evidence by respondent under the dates 
of May 5 and May 31, 1975, and quoted herein in their entirety, 
we find such statements lacking in evidentiary worth since they 
fail—among other things—to identify the lot of potatoes to which 
the various letters refer. 


The total f.o.b price of the potatoes involved herein is $2,460 of 
which no part has been paid to complainant. Respondent’s failure 
to make such payment is in violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


Respondent has filed a counterclaim in this proceeding. The 
counterclaim is bottomed, however, on complainant’s alleged 
breach of warranty. Since respondent has failed to establish such 
breach on complainant’s part, we conclude that the counterclaim 
is without basis and should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,460, with interest thereon 
at the rate of 8% per annum from May 1, 1975, until paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,682) 


In re CAROLYN J. PEEPLES, d/b/a PEEPLES PRoDUCE Co. PACA 
Docket No. 2-4335. Decided January 6, 1977. 
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Answer — failure to file — admission of facts — Purchase 
prices — failure to pay — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in 
failing to pay promptly and in full the agreed purchase prices of 55 
lots of perishable agricultural commodities purchased and accepted in 


97 


commerce as found herein, for a total of $49,695.27, respondent’s license 
as a registrant under the Act is revoked. 


Dennis Becker, for complainant, 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C, 499a et seq.) 
(“Act’’), instituted by a complaint filed on July 20, 1976 by the 
Acting Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period March, 1975 
through February, 1976, respondent purchased from 9 sellers, 
and accepted in interstate commerce, 55 lots of fruit and vege- 
tables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices in 
the total amount of $49,695.27. 


No answer to the complaint was received within the allotted 
time. On October 15, 1976, complainant filed a Moton for a Deci- 
sion which was served on respondent on October 28, 1976. On 
November 16, 1976, within the time provided for filing objections 
to the Motion for a Decision, respondent filed with the Hearing 
Clerk a communication stating, inter alia, 


“There has been some problem getting in touch with 
my attorney. 


“There will be an answer to this motion in the next 
few days. 


“TI wish to apologize for his not answering the com- 
plaints, as they should have been. I do not know the 
reason.” 
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On November 22, 1976 an Order was entered granting respond- 
ent ten days from the receipt thereof to file a response to com- 
plainant’s Motion for a Decision, which was served on respondent 
on December 1, 1976. The record file does not disclose the filing 
of any response after December 1, 1976. Accordingly, the time for 
filing responsive pleadings having expired, the following Decision 


_ and Order is issued without further investigation or hearing 


pursuant to section 47.30(c) of the Rules of Practice (7CFR 
47.30(c)). The communication filed November 16, 1976 by the 
respondent is deemed not responsive to the allegations of the 
complaint or to complainant’s Motion for a Decision. The allega- 
tions of the Complaint are deemed admitted. 


FINDINGS OF FACT 


1. Respondent, Carolyn J. Peeples, doing business as Peeples 
Produce Co., has a current mail address of Old Salem Road, Eclec- 
tic, Alabama, 36024. 


2. Pursuant to the licensing provisions of the Act, license No. 
700150 was issued to respondent on July 29, 1969. This license 
was renewed annually through July 29, 1975, but lapsed on July 
29, 1976, when it was not renewed.! 


3. As more fully set forth in paragraph 3 of the complaint, 
during the period March, 1975 through February, 1976, respond- 
ent purchased from 9 sellers, and accepted in interstate com- 
merce, 55 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly 
of the agreed purchase prices in the total amount of $49,695.27. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with re- 
spect to the transactions set forth in Finding of Fact No. 3, above, 
constitutes wilful, repeated, and flagrant violations of section 2 
of the Act (7 U.S.C. 499b). 


The record indicates respondent’s license has lapsed subsequent 
to the initiation of this disciplinary proceeding. However, an order 
1 This sentence is from Complainant’s proposed Decision. The allegation of the Complaint is: 


“This license has been renewed annually, presently is in effect and next is subject to renewal 
on or oefore July 29, 1976.”’. 
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revoking its license is appropriate. In re George Steinberg & Son, 
Inc., 32 A.D. 236 (1973); affirmed 491 F.2d 988 (2nd Circuit, 
1974). Therefore, the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This order shall take effect on the 11th day after this Decision 
and Order become final.* 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further procedure 
35 days after service hereof, unless appealed to the Secretary by 
a party to the proceeding within 30 days after service as pro- 
vided in sections 47.37 and 47.39 of the Rules of Practice (7 CFR 
47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,683) 


In re ROBERT J. WILKINSON, d/b/a VALLEY VEGETABLE SALES. 
PACA Docket No. 2-4337. Decided January 11, 1977. 


Potatoes — grade and quality — misrepresentation of by mark — 
Sale and shipment with knowledge of grade misrepresentation 
— Sanction 
Where respondent violated the Act in the sale and shipment of potatoes 


which had been misrepresented as to grade by mark, respondent is 
suspended as a registrant under the Act for 15 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 


* This Decision and Order became final February 22, 1977.—Ed. 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
in which Administrative Law Judge William J. Weber filed a de- 
fault Decision and Order on November 5, 1976, suspending re- 
spondent’s license for 15 days for shipping misbrand potatoes. The 
respondent appealed to the Judicial Officer, to whom final admin- 
istrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795).2 


Although the appeal could be denied because it does not comply 
with the rules of practice (7 CFR 47.39(a) ), it is denied because 
respondent failed to file an answer to the complaint within 20 
days, as required (7 CFR 47.30(a) ). On July 27, 1976, respondent 
was served with a copy of the complaint by a letter from the Hear- 
ing Clerk stating: ‘Failure to file an answer to or plead specii- 
cally to any allegation of the complaint shall constitute an admis- 
sion of such allegation.” Nonetheless, respondent failed to file 
an answer. 


On September 24, 1976, respondent was served with a copy of 
a motion filed by complainant to adopt a proposed Decision and 
Order, which was identical to the Decision and Order subsequently 
filed by Judge Weber. The letter serving the proposed Decision 
stated : 


In accordance with the applicable rules of prac- 
tice, you will have 20 days from the receipt of this 
letter in which to file with this office an original and 
two copies of your objections to the motion for a 
decision. 


Nonetheless, respondent failed to file any objection to the 
proposed Decision. 

In these circumstances, there is no basis for setting aside Judge 
Weber’s default Decision and Order, and it is adopted as the final 
Decision and Order herein. 


However, even if respondent had filed a timely answer and 
presented his defense at a hearing, the result of the proceeding 
would not have been changed. Respondent, in his appeal, does not 
deny that he shipped two hundred 100-lb sacks of potatoes labeled 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C, 1970 ed.. 
Appendix, p. 550). 
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as U.S. No. 1, which failed to meet the requirements for U.S. No. 1 
potatoes. Respondent contends that the inspector who graded the 
potatoes placed the inspection certificate on his desk without 
saying anything to him about the potatoes not grading U.S. No. 1, 
and that he did not check the certificate and realize that he was 
in violation until after he received a telephone call the next morn- 
ing from the San Luis Valley Potato Administration, informing 
him of the violation. That is no defense whatever to the violation 
of shipping misbranded potatoes. It is the responsibility of a per- 
son shipping potatoes labeled as U.S. No. 1 to assure himself that 
they are U.S. No. 1 potatoes. As stated in In re Maine Potato 
Growers, 34 Agr Dec 777, 793, 797 (19753, affirmed sub nom. 
Maine Potatoes Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1): 


The maintenance of the integrity of grade marks 
is essential in the orderly trading of perishable 
agricultural commodities not only to growers, han- 
dlers, brokers, and receivers, but to consumers as 
well. If this integrity were diminished, all would 
fe? '*. 


The respondent argues that its violations were 
unintentional, and the record supports that view. 
But intent is not an element of the violations. 


Accordingly, respondent would have fared no better after a 
full hearing. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
(“Act’’), instituted by a Complaint filed on July 21, 1976, by the 
Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the Complaint that on or about March 24, 1976, 
potatoes, a perishable agricultural commodity, knowing then to be 
misrepresented as to grade. 

A copy of the Complaint was served upon respondent on July 
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27, 1976, which complaint has not been answered. The time for 
filing an Answer having run, and upon the motion of the com- 
plainant for the issuance of a Default Order, the following Deci- 
sion and Order is issued without further investigation or hear- 
ing pursuant to section 47.30(c) of the Rules of Practice 
(7 CFR 47.30(c) ). 


FINDINGS OF FACT 


1. Respondent, Robert J. Wilkinson, is an individual doing 
business as Valley Vegetable Sales, whose address is 4517 East 
Road 1-South, Monte Vista, Colorado 81144. 


2. Pursuant to the licensing provisions of the Act, license No. 
740891 was issued to respondent on November 23, 1973, is pres- 
ently in effect and next is subject to renewal on or before Novem- 
ber 23, 1976. 


3. As is more fully set forth in paragraphs 3, 4 and 5 of the 
Complaint, on or about March 24, 1976, respondent misrepre- 
sented by mark the grade and quality of 200 100-pound sacks of 
potatoes by selling and shipping such potatoes in interstate com- 
merce from Zinzer Switch, Colorado, to Alma, Arkansas, know- 
ing that they failed to grade “U. S. No. 1” as represented. 


CONCLUSIONS 


Respondent’s sale and shipment of potatoes, while knowing 
them to be misrepresented as to grade mark, as set forth in Find- 
ing of Fact No. 3 above, constitutes a willful and flagrant viola- 
tion of section of the Act (7 U.S.C. 499b(5) for which the Order 
below is issued. 


ORDER 


Respondent’s license is hereby suspended for fifteen days. 
This Order shall take effect on the eleventh day after service 
on the respondent. 
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(No. 17,684) 


In re Pat F. Go, d/b/a J & G PRE-PAk. PACA Docket No. 2-4366. 
Decided January 28, 1977. 


Agreed purchase prices — failure to pay promptly and in full — 
Wit'ful, flagrant and repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in 
connection with 51 transactions involving perishable agricultural com- 
modities as found herein, respondent’s license as a registrant under the 
Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). (“Act’’), instituted by a complaint filed on August 9, 1976, 
by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period September, 1975 
through March, 1976, respondent purchased and accepted, in 
interstate commerce, from 6 sellers 51 lots of potatoes, a perish- 
able agricultural commodity, but failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$159,907.51. 


A copy of the complaint was served upon the respondent on 
September 17, 1976 which complaint has not been answered. The 
time for filing an answer having run, and upon the motion of 
the complainant for the issuance of a Default Order, the following 
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Decision and Order is issued without further investigation or 
hearing pursuant to section 47.30(c) of the Rules of Practice 
(7CFR 47.30(c) ). 


FINDINGS OF FACT 


1. Respondent, Pat F. Go, is an individual doing business as 
J & G Pre-Pak, whose last known address is 7819 Burning Hills 
Drive, Houston, Texas 77071. 


2. Pursuant to the licensing provisions of the Act, license 
number 730393 was issued to respondent on October 3, 1972, was 
renewed annually, and, remained in effect until October 3, 1976 
when it was not renewed. 


3. As more fully set forth in paragraph 3 of the complaint, 
during the period of September, 1975 through March, 1976, re- 
spondent purchased and accepted in interstate commerce from 6 
sellers 51 lots of potatoes, a perishable agricultural commodity, 
but failed to make full payment promptly of the agreed purchase 
prices thereof, in the total amount of $159,907.51. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with re- 
spect to the 51 transactions set forth in Finding of Fact No. 3, 
above, constitutes wilful, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below 
is issued. 


ORDER 


Respondent’s license is revoked. 


Ths Order shall take effect on the eleventh day after this Deci- 
sion becomes final.* 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof unless appealed to the 


* The Decision and Order became final March 17, 1977.—Ed. 
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Secretary by a party to the proceeding within thirty days after 
service as provided in sections 47.37 and 47.39 of the Rules of 
Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,685) 


T. J. Power & Co. v. C. H. ROBINSON Co. PACA Docket No. 
2-3940. Decided February 4, 1977. 


Broker — failure to prove breach of duty by — Nonpayment by 
buyer — broker not responsible absent agreement to so be 


Where there was no agreement between complainant and the broker that 
the broker would be responsible for payment for the produce in issue 
in event of nonpayment by the buyer, respondent broker is not respon- 
sible for such nonpayment, and is not liable to complainant for the 
contract price of $2,596.75. 


Brokerage fees — entitlement to — reparation for 


Where the broker negotiated a valid and binding contract as found herein, 
complainant is liable to respondent for brokerage fees in the amount of 
$75.60 for which reparation is awarded respondent with interest. 


Lowell Stanley, Presiding Officer 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent for the amount of $2,596.75. The 
transaction in question involved the sale of perishable produce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties, and respondent was 
served with a copy of the complaint. Respondent filed an answer 
thereto, denying liability to the complainant and counterclaim- 
ing for unpaid brokerage fees of $75.60. 


Since the amount of damages alleged in the complaint does not 
exceed $3,000.00, the evidence was submitted in accordance with 
the shortened procedure, as provided in the Rules of Practice (7 
CFR 47.20). Pursuant to this procedure, complainant submitted 
an opening statement and respondent filed an answering state- 
ment. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, T. J. Power & Co., is a partnership, com- 
posed of Patrick H. Power and Betty Jo Power, whose address is 
P. O. Box 126, Carrizo Springs, Texas. At the time of the trans- 
action in dispute, complainant was licensed under the Act. 


2. Respondent, C. H. Robinson Company, is a corporation 
whose address is 7525 Mitchell Road, Eden Prairie, Minnesota. At 
the time of the transaction in dispute, respondent was licensed 
under the Act. 


3. On August 12, 1974, in the course of interstate commerce, 
complainant sold to Valley Fresh, Inc. of Albuquerque, New 
Mexico, by an oral contract negotiated through respondent, one 
truckload of perishable produce consisting of 367 100 lb. sacks of 
Russet Potatoes, 98 100 Ib. sacks of Russet Potatoes, and 78 50 lb. 
sacks of onions for the purchase price of $2,596.75 F.O.B. 


4. The sale was confirmed by respondent’s memorandum 
of sale dated August 12, 1974, which designated payment by 
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broker’s invoice. Complainant documented the sale by an invoice 
dated August 12, 1974. 


5. On August 12, 1974, the produce was shipped by complain- 
ant from Mulshoe, Texas, to Valley Fresh, Inc., in Albuquerque, 
New Mexico, where upon arrival the produce was accepted, with- 
out objection. 


6. On August 15, 1974, respondent discontinued negotiating 
sales between the shippers it represented and Valley Fresh, Inc. 
Respondent notified complainant of this by way of a letter dated 
October 21, 1974. 


7. Valley Fresh, Inc. has since failed to pay complainant the 
agreed purchase price of $2,596.75. 


8. Upon a petition filed February 6, 1975, Valley Fresh Inc., 
was adjudicated bankrupt. 


9. A formal complaint was filed May 14, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue in this proceeding is whether the Secretary has 
jurisdiction over the dispute in question. Respondent alleges that 
the complaint was not filed within the time allowed by statute. 
Section 6(a) of the Act (7 U.S.C. 499f(a)), prescribes that a 
complaint, which is to be a basis for a reparation claim, must 
be filed within nine months after the cause of action accrues. The 
crucial factor is when, in fact, the cause of action accrued. We 
must first assess what type of charge is alleged. According to the 
complainant, respondent, by an act of omission, negligently mis- 
represented the buyer’s financial stability. 


To outline the problem succinctly, we must reconstruct the 
time frame within which the event occurred. The event upon 
which the complaint is based occurred on August 12, 1974. On 
that date, respondent, the broker in the transaction, is alleged 
to have breached its duty of the loyalty to complainant by nego- 
tiating the sale of goods with Valley Fresh. The date upon which 
complainant contends to have received actual knowledge of the 
broker’s alleged breach was on or about October 21, 1974, when 
complainant received a letter from respondent. On May 9, 1975, a 
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letter was sent by complainant to this Department, as notification 
of its intention to file a formal complaint. This letter does not 
qualify as an informal complaint, since it does not include suf- 
ficient data as required by section 47.3(2) of the Rules of Prac- 
tice. On May 14, 1975, a formal complaint, containing the re- 
quired data, was filed. 


Historically, statutes limiting the time in which an action could 
be brought stood for the proposition that there must be a point 
in time from which potential defendants are protected from stale 
claims. In cases involving fraud or acts of moral turpitude, the 
cause of action has normally been found to accrue upon discovery 
of the act. On the other hand, claims of negligence have tradi- 
tionally been treated differently. The period of limitation has 
been found to run from the time of the event and not from the 
time of the alleged discovery of the negligence. Recently how- 
ever, cases have reflected a trend based upon an equitable doctrine. 
The court in Hulver v. United States, 393 F. Supp. 749 (1975), 
stated, “It is well-settled that the period of limitations does not 
begin to run until the alleged acts or omissions of the defendant’s 
employees are discovered, or in the exercise of reasonable dili- 
gence, should have been discovered by the plaintiff.” In addition, 
th court observed that this doctrine applies to all federal statutes 
of limitation. 


A similar standard was held by the court in Fort Myers Seafood 
Packers, Inc. v. Steptoe and Johnson, 281 F.2d 261, 127 U.S. App. 
D.C. 98, 18 A.L.R. 3d 974, certiorari denied 88 S.Ct. 1033, 390 
U.S. 946, 19 L.Ed. 2d 1135 (1967). The action in this case was 
against an attorney for a breach of duty in performance of his 
services to his client. The cause of action was found to run from 
the point when the breach was discovered or, in the alternative, 
when actual damage resulted from the negligence. 


A common thread of analysis binds these modern cases to- 
gether. When a plaintiff has remained unaware of the damage 
he has suffered through no fault or want of care on his part, the 
court’s have characterized him as blamelessly ignorant and they 
have refused, on equitable grounds, to leave him without a remedy. 

Another important factor, applicable to the case at hand, is the 
fiduciary relationship in existence between a principal and his 
agent. The agent owes a high standard of care to his principal and 
in turn, the principal relies upon his loyalty. As a direct result of 
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this unique loyalty relationship, the principal will not, in normal 
circumstances, strictly supervise his agent. In such a situation, 
it is not difficult to understand that the principal may be unaware 
of his agent’s breach of loyalty until sometime after the event 
occurs. 


It is inconsequential to the outcome of the factual situation 
before us, which of the aforementioned modern standards we 
prescribe. If we hold that the statute begins running from the 
time of actual damages suffered by the plaintiff, that date would 
be the time of nonpayment by Valley Fresh, Inc., ten days after 
the receipt of the goods (August 22, 1974). If we find the statu- 
tory nine month limitation to begin running at the point of plain- 
tiff’s actual or constructive knowledge (Hungerford v. United 
States, 307 F.2d 99 (9th Cir. 1962)), that time would be found 
to fall sometime between the date of nonpayment by Valley Fresh, 
Inc., and the arrival date of respondent’s letter to complainant 
(August 22, 1974, to October 21, 1974). In either case, we find 
the formal complainant to be timely filed, within the required nine 
month period. 


Since we have found that the Secretary has jurisdiction over 
this case, we can now turn to the substance of plaintiff’s allega- 
tions against respondent. 


The complainant’s contentions are predicted on section 46.28 (a) 
of the Regulations under the Act, which states in relevant part: 


It shall be the duty of the broker to fully inform 
the parties concerning all of the terms and condi- 
tions of the proposed contract. A broker who issues 
a confirmation or memorandum of sale containing 
false or misleading statements shall be deemed to 
have committed a violation of section 2 of the Act. 


The complainant charges respondent with knowledge of the 
buyer’s financial instability prior to the negotiation of the sales 
contract between complainant and the buyer, Valley Fresh, Inc. 
It is complainant’s contention that respondent should be liable for 
the damages he caused by his negligent omission of a material 
fact; that is, his failure to inform camplainant that Valley Fresh, 
Ine. would not be able to pay according to the terms of the con- 
tract, as documented by respondent’s memorandum of sale. 


While it is without dispute that a broker owes a duty to his 
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principal commensurate with his role as a fiduciary, and while 
a breach of that duty will find the broker liable to his principal 
for damages (See 12 Am. Jur. 2d Broker §84, 89, 96, 173), the 
problem inherent in complainant’s analysis is that its claims are 
supported by insufficient evidence. The only evidence offered as 
verification of its allegations is the letter dated October 21, 1974, 
written by respondent and received by complainant. That letter 
has been offered to prove respondent had knowledge of Valley 
Fresh, Inc.’s financial instability prior to the August 12, 1974 
contract between complainant and Valley Fresh, Inc. 


Upon review of this evidence, the only conclusion that we can 
draw is that on August 15, 1974, respondent felt that Valley 
Fresh, Inc., was proving to be a financial risk, therefore, respond- 
ent decided to discontinue selling to Valley Fresh, Inc. in the 
future. Presumably, this affirmative action was taken in good 
faith, for the purpose of preventing future losses to respondent’s 
shippers. Respondent also informed complainant, in this cor- 
respondence, of the manner in which they were handling Valley 
Fresh, Inc.’s various unpaid accounts. Weekly payments by Val- 
ley Fresh, Inc., were to be applied to the oldest accounts first. 
Proof that respondent had knowledge of Valley Fresh, Inc.’s 
financial difficulty on August 15, 1974 is not proof that respond- 
ent had the same knowledge three days prior to August 15, 1974, 
on August 12, 1974. 


However, we must now inquire whether a broker has the duty, 
absent any conditions which would put a prudent person on in- 
quiry, to take affirmative steps to find out if a potential buyer 
is, in fact, a favorable financial risk. We think not. Section 
46.28(c) of the Regulations under the Act clearly asserts that a 
broker is not obligated to furnish his principal with information 
regarding the financial condition of the buyer. In addition, this 
section contains the following pertinent explanation. “Agree- 
ment to collect from the buyer and remit to the seller is not a 
guarantee by the broker that the buyer will pay for the produce 
purchased, unless there is specific agreement by the broker that 
he will pay if the buyer does not pay.” In the case at hand, com- 
plainant does not allege there was a specific agreement by the 
broker. 


Mission Shippers v. E. M. Hall, 32 A.D. 1849 (1973), is a case 
with issues similar to those in this case. That decision held the 
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broker responsible for a breach of duty, when he continued to 
make sales to a buyer after he became aware, or should have be- 
come aware, of its financial difficulties. The distinction between 
that case and the case at hand is slight, but in the end, material, 
as the distinction led to the opposite conclusion. A major factor 
for finding the broker liable in Mission, supra, was the extent 
of the broker’s discretion. He literally chose the identity of the 
buyers, without the seller ever having knowledge as to who the 
buyers were or input as to whom they should be. The court con- 
cluded the broker acted as more than a mere middle man and this 
broader role indicated a deeper level of responsibility on the 
broker’s part. 


In the case before us, complainant was well aware who the 
buyer was to be before it ever shipped the produce to Valley 
Fresh, Inc. Proof of this is found in a bill of lading made out by 
complainant, wherein all applicable information concerning the 
transaction is clearly stated, including the identity and address 
of the buyer. Possessing this knowledge, complainant, not re- 
spondent, had the responsibility to ascertain the buyer’s true 
financial status. It is well settled that an agent does not insure 
the success of the seller’s undertaking or guarantee against mis- 
takes or errors in judgment. See Adam v. Phillips, 31 A.D. 1200 
(1972). 


We conclude that respondent did not have knowledge of Valley 
Fresh, Inc.’s financial instability on or before August 12, 1974, 
nor was respondent obligated to actively inquire as to Valley 
Fresh, Inc.’s financial stability. We therefore find respondent 
not liable to complainant for the amount of $2,596.75. 


Furthermore, in accordance with section 46.28(b) of the Regu- 
lations, wherein it is stated that whenever a broker has negotiated 
a valid and binding contract, he is entitled to receive prompt pay- 
ment of the brokerage fee, the complainant must pay respondent 
$75.60 for respondent’s services. See Armand & Sons v. H. Sacks 
& Sons, 18 A.D. 1071 (1959). Complainant’s failure to pay re- 
spondent this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
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pay to respondent, as reparation, $75.60, with interest thereon 
at the rate of 8 percent per annum from August 12, 1974, until 
paid. 


Copies of this order shall be served upon the parties. 


COURT DECISION (unpublished) 


SAM LEO CATANZARO, d/b/a SAM CATANZARO Co, v. UNITED 
STATES OF AMERICA and EARL BUTZ, Secretary of Agricul- 
ture. Decided March 9, 1977. 


UNITED STATES COURT OF APPEALS 


NINTH CIRCUIT 


No. 76-1613 
MEMORANDUM 


KENNEDY and ANDERSON, Circuit Judges, and BURNS*, District 
Judge 


Catanzaro has petitioned for review of the decision of the Sec- 
retary of Agriculture, acting through the Judicial Officer, revok- 
ing his commodities license. We have jurisdiction pursuant to 28 
U.S.C. § 2342. The facts which led to the disciplinary actions taken 
are not contested. Petitioner’s only challenge is to the sanction im- 
posed. 


Catanzaro was a licensed dealer and broker in perishable com- 
modities. During the period July through November, 1971, peti- 
tioner, acting as a partner, received $33,373.11 from several sales 


* Honorable James M. Burns, United States District Judge for the District of Oregon, sitting 


by designation. 
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of lettuce, which he had a fiduciary duty to transmit to his joint 
account partners. He transmitted only $4,274.07, leaving a balance 
due of $29,099.04. Between June through October, 1971, Catan- 
zaro made several purchases on his own account, but failed to 
make full payment to the sellers. The underpayments totalled 
$79,420.92. The total amount due the joint account partners and 
the sellers for the 47 transactions involved was $108,519.96. 


These facts admittedly establish repeated and flagrant viola- 
tions of 7 U.S.C. § 499b(4), which makes it unlawful “for any 
commission merchant, dealer, or broker . . . to fail or refuse truly 
and correctly to account and make full payment promptly in re- 
spect of any transaction in any such commodity to the person with 
whom such transaction is had.” 


When a § 499b violation is established,” ... the Secretary may 
publish the facts and circumstances of such violation and/or, by 
order, suspend the license of such offender for a period not to ex- 
ceed ninety days, except that, if the violation is flagrant or re- 
peated, the Secretary may, by order, revoke the license of the of- 
fender.” 7 U.S.C. § 499h (a). 


The Administrative Law Judge initially suspended Catanzaro’s 
license for 70 days. The Department of Agriculture appealed this 
decision. On January 21, 1976, the Judicial Officer rendered his 
decision revoking petitioner’s license. This petition followed. 


Catanzaro’s primary contention is that the Judicial Of- 
ficer failed to exercise the discretion required by 7 U.S.C. 
§ 499h(a) because he applied a Department policy requiring the 
automatic revocation of the violator’s license in all ‘“‘no pay” cases 
involving willful, flagrant and repeated violations. He also con- 
tends this “automatic revocation” policy deprived him of due pro- 
cess of law by denying him the right to a meaningful hearing by 
an impartial decision maker. 


Our scope of review of the severity of sanctions imposed by the 
Secretary is extremely limited. “The court may decide only 
whether, under the pertinent statute and relevant facts, the Sec- 
retary made ‘an allowable judgment in [his] choice of the remedy.' 
Jacob Siegel Co. v. FTC, 327 U.S. 608, 612 (1946).” Butz v. Glover 
Livestock Commission Co., 411 U.S. 182, 189 (1973). 


The Department’s sanction policy was set out in Braxton M. 
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Worsley, 38 A.D. 1547 (1974). The Judicial Officer there stated 
that: 


It is the policy of the Department to impose severe sanc- 
tions upon respondents who have engaged in serious or 
repeated violations of the regulator laws administered 
by the Department... Id. at 1556. 


Insofar as practicable, the sanctions imposed under a 
regulatory Act against comparable violators should be 
reasonably uniform. .. . In determining whether one case 
is comparable to another all the relevant facts and cir- 
cumstances must be considered, such as the nature of 
the violations, the nature of the respondents’ business, 
the respondents’ prior record as to violations, the deliber- 
ateness of the violations, prior warnings given to the 
respondents. ... In other words uniformity is a desirable 
goal, but it is not an absolute requirement. Id. at 1569. 


Thus it is clear that there is no automatic revocation policy. The 
Department’s policy is to treat like cases alike so far as practi- 
cable; nonetheless, in determining the sanction to be imposed, all 
relevant circumstances must be considered. In applying this policy 
the Secretary sufficiently exercises his discretion by attempting to 
deal evenhandedly with all cases while at the same time making 
allowances for individual differences and mitigating circum- 
stances. 


This policy is illustrated by two recent cases in which the same 
judicial officer as is involved here imposed 70-day suspensions for 
violations of § 499b(4). J. Acevedo and Sons, 34 A.D. 120, aff'd, 
524 F.2d 977 (5th Cir. 1975) ; Southwest Produce Inc. 34 A.D. 160, 
aff’d, 524 F.2d 977 (5th Cir. 1975). In distinguishing these cases 
from the instant case, the Judicial Officer noted: “The violations 
in those cases were nowhere near as serious as the violations in the 
present case. In both cases, not only was full payment made, al- 
beit late, but, also, the amounts involved were less than in the 
present case. .. . Moreover, no violations of a fiduciary relation- 
ship were involved in those cases.” R. at 102. 


In this case the Judicial Officer reviewed all the facts and, be- 
cause he found no mitigating circumstances, concluded that re- 
vocation was the only sanction consistent with the sanctions im- 
posed in similar cases in recent years. R. at 103. This was an ap- 
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propriate exercise, rather than an abdication, of discretion. This 
action afforded, rather than deprived, Catanzaro of due process. 
Affirmed. 


COURT DECISION (unpublished) 


M & H PRODUCE Co., INC. v. JOHN A. KNEBEL, SECTRETARY OF 
AGRICULTURE AND THE UNITED STATES OF AMERICA. Decided 
February 16, 1977. 


UNITED STATES COURT OF APPEALS 


D. C. CIRCUIT 


No. 75-1621 


MEMORANDUM 


WRIGHT, LEVENTHAL and WILKEY, Circuit Judges 


This appeal is taken from disciplinary proceedings of the Sec- 
retary of Agriculture against M & H Produce Co., Inc., a dealer 
in perishable commodities. We agree that the Secretary properly 
found that the company engaged in “flagrant or repeated’’ viola- 
tions of the Perishable Agricultural Commodities Act, 7 U.S.C. 
§§ 499a et seg., and affirm his revocation of its license. 


Under the Act, 7 U.S.C. §499(b) (4), the company was required 
to “make full payment promptly” in its purchases of commodities. 
Due to the severe financial difficulties of the company, its unse- 
cured trade creditors agreed to accept payment of 25 cents on the 
dollar six months or more after the obligations were first due. The 
judicial officer below found that this arrangement did not con- 
stitute full and prompt payment. The company argues, however, 
that since the unsecured creditors agreed to modify the terms of 
the original payment the company by definition fully and prompt- 
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ly satisfied its obligation when it complied with the modified 
terms. This argument is unacceptable. The record fully establishes 
that the unsecured creditors agreed only because those were the 
best conditions available, as against bankruptcy for the company 
and no payment at all. The conclusion is per- 


Where the debtor is insolvent, payment of 25%, as 
the judicial officer rightly concluded, may be ac- 
cepted in full satisfaction of the debt, but it is not 
full payment, under the Act. The creditors’ accept- 
ance of what little they could attain is irrelevant 
to the company’s violation of the Act. Gv’t. Br. at 24. 


As for the finding of “flagrant or repeated” violations, there 
is substantial evidence in the record to support both characteriz- 
ations. That over $50,000 remains unpaid after the settlement evi- 
dences the “‘flagrancy” of the violation. SeeReese Sales Company v. 
Hardin, 458 F.2d 183 (9th Cir. 1972) (‘‘flagrant” violation where 
about $20,000 remained unpaid). This unpaid sum accrued from 
128 transactions, thereby evidencing the “repeated” course of vio- 
lations. By engaging in “check-kiting,” the employees of the com- 
pany showed their awareness of its shaky financial condition. 


Finally the company has no defense that promissory estoppel 
bars the imposition of the sanction here. It appears, first of all, 
that the judicial officer properly found that the record did not es- 
tablish that the government had made a promise to withhold a dis- 
ciplinary proceeding on the condition that 25% would be paid to 
the unsecured creditors. Evidence in the record, e.g., the memos 
of an attorney for the company, suggests rather, as the judicial 
officer believed, that the assurances of the government were di- 
rected not at disciplinary prospects but at reparations sanctions, 
which could be avoided if the aggrieved parties were satisfied. 
Moreover, the judicial officer properly found that the record did 
not show that there was a change in position in reliance on the pur- 
ported promise. In other words, the partial payment would likely 
have been made for the company by the employees regardless of 
any considerations as to possible disciplinary proceedings. Mr. Hy- 
man agreed to give up all his assets to make the payments at a 
meeting that came ten days before the creditors even submitted 
their informal complaints to Agriculture. The record amply sup- 
ports the suggestion of the judicial officer that there were many 
other concerns, like the threat of criminal prosecution, that ani- 
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mated Mr. Hyman’s contributions to the company’s payments. 


In sum, therefore, we find that the decision of the Secretary of 
Agriculture is supported by the evidence on all counts and must 
be affirmed. 


DISMISSAL — AT REQUEST OF PARTIES 
(No. 17,686) 


PURE GOLD, INC. v. KASHO, INC. PACA Docket No. 2-4171. In order 
issued March 8, 1977, by Donald A. Campbell, Judicial Of- 
ficer. 
DISMISSAL ~ ON MOTION OF COMPLAINANT 


(No. 17,687) 


In re MARILYN BRISTOW, d/b/a GENE’S PRODUCE. PACA Docket 
No. 2-4394. In order issued March 24, 1977, by John G. Lie- 
bert, Administrative Law Judge. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 17,688) 


Spupco, INc. v. YICK LUNG Co., INc. PACA Docket No. 2-3998. 
In order issued March 7, 1977, by Donald A. Campbell, Judi- 
cial Officer. 
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REPARATION AWARDED ~— DEFAULT ORDER 


(No. 17,689) 


FRUDDEN PRODUCE, INC. v. BERT L. MILLERS, d/b/a MILLER’S PRO- 
DUCE & TOMATO Co. PACA Docket No. 2-4520. Reparation 
of $8,771.00 with 8 percent interest from October 1, 1976, 
awarded complainant against respondent in order issued 
March 7, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,690) 


HORWATH & Co., INC., d/b/a GONZALES PACKING Co. v. BERT L. 
MILLER, d/b/a MILLER’S PRODUCE & TOMATO Co. PACA Doc- 
ket No. 2-4514. Reparation of $22,195.00 with 8 percent inter- 
est from October 1, 1976, awarded complainant against re- 
spondent in order issued March 7, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,691) 


MEYER TOMATOES v. MILLER’S PRODUCE & TOMATO Co. PACA Doc- 
ket No. 2-4521. Reparation of $11,915.00 with 8 percent in- 
terest from November 1, 1976, awarded complainant against 
respondent in order issued March 7, 1977, by Donald A. 
A. Campbell, Judicial Officer. 


(No. 17,692) 


ASSOCIATED POTATO GROWERS, INC. v. CLEMONS WHOLESALE PRO- 
DUCE. PACA Docket No. 2-4508. Reparation of $1,287.50 with 
8 percent interest from May 1, 1976, awarded complainant 
against respondent in order issued March 8, 197, by Donald 
A. Campbell, Judicial Of ficer.. 
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(No 17,693) 


BLUE GOOSE GROWERS, INC. v. CAMILLE PREST, d/b/a C & M 
PropucE, PACA Docket No. 2-4510. Reparation of $672.20 
with 8 percent interest from May 1, 1976, awarded complain- 
ant against respondent in order issued March 8, 1977, by 
Donald A. Campbell, Judicial Of ficer. 


(No. 17,694) 


TRIANGLE PRODUCE CoO. v. GERALD DEFORD. PACA Docket No. 
2-4509. Reparation of $958.50 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in 
order issued March 8, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,695) 


CAL-TOM COMPANY v. CERRUTO BRos. Corp. PACA Docket No. 
2-4516. Reparation of $7,142.50 with 8 percent interest from 
July 1, 1976, awarded complainant against respondent in or- 
der issued March 9, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,696) 


M. RoTH & SONS, INC. v. ALLSTATE FooD & PRODUCE INC. PACA 
Docket No. 2-4515. Reparation of $3,722.50 with 8 percent 
interest from August 1, 1976, awarded complainant against 
respondent in order issued March 9, 1977, by Donald A. 
Campbell, Judicial Officer. 
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(No. 17,697) 


JAY and DAVID MCCRUM v. WAYNE COUNTY PRODUCE, INC. PACA 
Docket No. 2-4512. Reparation of $22,595.61 with 8 percent 
interest from June 1, 1976, awarded complainant against re- 
spondent in order issued March 9, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,698) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRO- 
DUCE, INC. PACA Docket No. 2-4511. Reparation of $23,076.60 
with 8 percent interest from July 1, 1976, awarded complain- 
ant against respondent in order issued March 9, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,699) 


CONSUMERS PACKING Co. v. HAROLD WEBER & SON, INC. PACA 
Docket No. 2-4513. Reparation of $1,104.00 with 8 percent in- 
terest from September 1, 1976, awarded complainant against 
respondent in order issued March 10, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,700) 


NORTHERN POTATO Co. v. HEARTLAND MARKETING CorP. PACA 
Docket No. 2-4438. Reparation of $4,294.25 with 8 percent in- 
terest from May 1, 1976, awarded complainant against re- 
spondent in order issued March 10, 1977, by Donald A. Camp- 
bell, Judicial Officer. 











476 MISCELLANEOUS 
Cite as 36 A.D. 476 


(No. 17,701) 


JOE PHILLIPS, INC. v. WAYNE COUNTY PRODUCE, INC. PACA Doc- 
ket No. 2-4542. Reparation of $11,210.00 with 8 percent in- 
terest from June 1, 1976, awarded complainant against re- 
spondent in order issued March 23, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,702) 


MAINE POTATO COUNCIL CLAIMS SERVICE v. WAYNE COUNTY PRO- 
DUCE, INC. PACA Docket No. 2-4541. Reparation of $2,406.81 
with 8 percent interest from June 1, 1976, awarded complain- 
ant against respondent in order issued March 23, 1977, by 
Donald A. .Campbell, Judicial Officer. 


(No. 17,703) 


MAINE PACKERS, INC. v. WAYNE COUNTY PRODUCE, INC. PACA 
Docket No. 2-4527. Reparation of $15,731.64 with 8 percent 
interest from June 1, 1976, awarded complainant against re- 
spondent in order issued March 23, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,704) 


MAINE POTATO COUNCIL CLAIM SERVICE v. WAYNE COUNTY PRO- 
DUCE, INC. PACA Docket No. 2-4543. Reparation of $3,152.87 
with 8 percent interest from June 1, 1976, awarded complain- 
ant against respondent in order issued March 24, 1977, by 
Donald A. Campbell, Judicial Officer. 
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(No. 17,705) 


MENDELSOH-ZELLER Co., INC. v. ALLSTATE FooD & PRODUCE, INC. 
PACA Docket No. 2-4524. Reparation of $8,477.70 with 8 per- 
cent interest from September 1, 1976, awarded complainant 
against respondent in order issued March 24, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,706) 


STEMILT GROWERS, INC. v. BAYSHORE PRODUCE Co., INC. PACA 
Docket No. 2-4529. Reparation of $1,080.50 with 8 percent in- 
terest from August 1, 1976, awarded complainant against re- 
spondent in order issued March 24, 1977, by Donald A. Camp- 
bell, Judicial Of ficer.. 


(No. 17,707) 


VELVET TOMATO CORPORATION v. ALLSTATE FooD & PRODUCE, INC. 
PACA Docket No. 2-4525. Reparation of $731.50 with 8 per- 
cent interest from October 1, 1976, awarded complainant 
against respondent in order issued March 24, 1977. by Don- 
ald A. Campbell, Judicial Officer. 


(No. 17,708) 


BUSHMAN GROWERS SALES, INC. v. CAP’N DANIEL’S Foops, INC. 
PACA Docket No. 2-4551. Reparation of $970.00 with 8 per- 
cent interest from December 1, 1976, awarded complainant 
against respondent in order issued March 30, 1977, by Don- 
ald A. Campbell, Judicial Officer. 
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